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March 15

World Consumer
Rights Day 2022

THEME:
Fair Digital Finance

Digitallenders should adopt and
inculcate financial consumer
protection principles and practices
in their business processes.

These include instituting effective
complaint redress mechanisms,
protecting customers’ data,
ensuring timely and full disclosure
of fees & charges, and establishing
financial literacy programs for
consumers. , ’

— Boniface Kamiti

Manager, Consumer Protection -
Competition Authority of Kenya
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Go to the link https: //bit.ly/3tdXICp to read an B | s
opinion piece by Mr. Kamiti on #FairDigitalFinance —_—

% www.cak.go.ke 9 https://competition.cak.go.ke:444/ ® +254 (20) 2779000

On March 15" every year, the Authority commemorates the World Consumer Rights Day by educating
and informing the Kenyan consumers about their rights under the Constitution of Kenya, 2010, the Com-
petition Act and redress mechanisms available to them
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CORPORATE
INFORMATION

Physical Address:

Kenya Railways HQs Block ‘D’, Ground Floor,
Workshop Road, off Haile Selassie Avenue,
P.O. Box 36265 — 00200,

NAIROBI, Kenya.

Tel: +254-20-2628233 or +254-20-2779000
Website: https://www.cak.go.ke/

Email: info@cak.go.ke

Independent Auditors:

Auditor General

Office of the Auditor General
Anniversary Towers, University Way
P.O. Box 30084, GPO 00100
NAIROBI, Kenya

005
150 9001:2015 Certified



Legal Advisors

NAME OF LAW FIRM ADDRESS

Office of the Attorney General & Department of
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Humphrey & Company LLP
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Lusweti & Nabutola Co. Advocates

Cootow & Associates Advocates

Rachier & Amollo Advocates

J.O. Juma & Company Advocates

Nduta, Munene & Komu

Wesonga, Wamalwa & Kariuki Associates Advo-
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Argwings Kodhek/ Marcus G. Road, opp Studio
House Hurlingham,

P.O. Box 18790-00200,

NAIROBI

N.S.S.E. House,

Pent House - North Tower,
Nkurumah Road,

P.O. Box 16858-80100,
MOMBASA

Mayfair Center, 5th Floor, Ralph Bunche Road,
P.O. Box 55645-00200,
NAIROBI

Sifa Towers, 2nd Floor,

Suite No. 2E,

Lenana Road/Ring Road Kilimani Junction,
P.O. Box 9939-00200,
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KMA Centre, Block D, 1st Floor,
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ACRONYMS

ABP
AGPO
AIDS
AFA
AKS
BAC
BCM
CBK
CCC
CMS
CMA
CGA
COMESA
CPD
CoG
EAC
ERM
ICN
IRA
KAM
KNBS
MSMEs
NEMA
NTSA
ONA
PFM
PPRA
PWD
QMS
RTP
RETRAK
SCAC
UNCTAD
YPP

Abuse of Buyer Power

Access to Government Opportunities

Acquired Immuno-Deficiency Syndrome

Agricultural Food Authority

Association of Kenya Suppliers

Budget and Appropriation Committee

Business Continuity Management

Central Bank of Kenya

COMESA Competition Commission
Case Management System

Capital Markets Authority

Cereal Growers Association

Common Market for Eastern and Southern Africa

Continuous Professional Development

Council of Governors

East Africa Community

Enterprise Risk Management

International Competition Network

Insurance Regulatory Authority

Kenya Association of Manufacturers

Kenya National Bureau of Statistics

Micro, Small and Medium Enterprises

National Environmental Management Authority
National Transport Safety Authority
One Network Area

Public Finance Management Act

Public Procurement Regulatory Authority

People with Disability

Quality Management System

Restricted Trade Practices

Retailers Trade Association of Kenya

State Corporations Advisory Committee

United Nations Conference Trade and Development

Young Professionals Program
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PREAMBLE

The Competition Authority of Kenya (‘the Au-
thority’) is a State Corporation established un-
der Section 7 of the Competition Act No. 12 of
2010 (“the Act’). Its mandate is to enhance the
welfare of the people of Kenya by promoting
and protecting effective competition in mar-
kets and preventing unfair and misleading
market conduct throughout Kenya, to:

i Increase efficiency in the production,
distribution and supply of goods and
services;

ii. Promote innovation;

iii. Maximize the efficient allocation of re-
sources;

iv.  Protect consumers;

V. Create a conducive environment for in-

vestment, both foreign and local;

vi.  Capture national obligations in compe-
tition matters with respect to regional
integration initiatives;

vii. Bring national competition law, policy
and practice in line with best interna-
tional practices; and

viii. Promote the competitiveness of national
undertakings in World markets.

The Authority has a statutory obligation un-
der Section 83 of the Act to prepare an An-
nual Report for submission to the National
Assembly by the Cabinet Secretary, National
Treasury and Planning. The Annual Report
captures the overall performance of the Au-
thority, based on its key interventions and
performance indicators.

This Report provides the nature and scope of
the Authority’s activities; its plans and priori-
ties including the number and nature of com-
plaints and applications determined and/or
under consideration; number and nature of
investigations completed and continuing; and
significant studies and market inquiries com-
pleted during the Financial Year 2021/22. It
also includes the Authority’s Financial State-
ments for the same period.

Vision

A Kenyan economy with
globally efficient markets and
enhanced consumer welfare
for shared prosperity.

Motto

Creating efficient markets for
consumers.

COMPETITION
77 ) Z AUTHORITY
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Mission

To enhance competition
and consumer welfare in
the Kenyan economy by
regulating market structure
and conduct in order to

ensure efficient markets
for sustainable growth and
development.



Core Values

The guiding principles in the operations of the Authority are:

°

Customer focus

We commit to attain the
highest standards in
service delivery to all

stakeholders in line with

°

Integrity

We commit to act in an
honest, transparent and
responsible manner
while implementing our

o

Professionalism

We are guided by
professional ethics aimed
at building an appropriate

corporate culture and

ISO 9001:2015; programmes; creating the right corporate
image;
| I I
[ L o
v v
Impartiality Teamwork Innovation and
Creativity
We uphold the highest We adopt a participatory We are a learning

levels of equity by treating
all stakeholders without
any discrimination
whatsoever;

approach and work
together at all levels in the
conduct of business; and

organization that embraces
change and continuously
enhances creativity and
innovation in our business
processes.

180 9001:2015 Certified
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Mandate

The Authority’s mandate is to promote
and safeguard competition in the national
economy and to protect consumers from
unfair and misleading market conduct.
This, as specified in the Act, has the objec-
tive of enhancing the welfare of the peo-
ple of Kenya. The Act’s approach is com-
petition neutrality, meaning it applies to
all persons including the national and de-
volved Governments’ actions, and State
Corporations in so far as they engage in
trade.

The Authority achieves its mandate
through the following specific functions: -

a.  Promoting and enforcing compli-
ance with the Act;
b.  Receiving and investigating com-

plaints from legal or natural per-
sons and Consumer entities;

c.  Promoting public knowledge,
awareness and understanding of
the obligations, rights and remedies
under the Act and the duties, func-
tions and activities of the Authority;

d.  Promoting the creation of consum-
er bodies and the establishment of
good and proper standards and
rules to be followed by such bodies
in protecting competition and con-
sumer welfare;

e.  Recognizing consumer bodies duly
registered under the appropriate
national laws as the proper bodies,
in their areas of operation, to repre-
sent consumers before the Author-
ity;

f. Making available to consumer’s in-
formation and guidelines relating
to the obligations of persons under
the Act and the rights and remedies
available to consumers;

COMPETITION
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Carrying out inquiries, studies and
research into matters relating to
competition and the protection of
the interests of consumers;
Studying government policies,
procedures and programmes, leg-
islation and proposals for legisla-
tion so as to assess their effects on
competition and consumer welfare
and publicizing the results of such
studies;

Investigating impediments to com-
petition, including entry into and
exit from markets, in the economy
as a whole or in particular sectors
and publicize the results of such in-
vestigations;

Investigating policies, procedures
and programmes of regulatory au-
thorities so as to assess their effects
on competition and consumer wel-
fare and publicize the results of
such studies;

Participating in deliberations and
proceedings of government, gov-
ernment commissions, regulatory
authorities and other bodies in re-
lation to competition and consumer
welfare;

Making representations to govern-
ment, government commissions,
regulatory authorities and other
bodies on matters relating to com-
petition and consumer welfare;
Liaising with regulatory bodies and
other public bodies in all matters re-
lating to competition and consumer
welfare; and

Advising the government on mat-
ters relating to competition and
consumer welfare.



Quality Management System

During the year under review, the Author-
ity was re-certified to the ISO 9001:2015
for the third time thereby maintaining
its Quality Management System (QMS)
anchored under the Standard. The inter-
nationally-recognized Standard enables
organizations become customer-focused,
operate efficiently, purpose to continual
improvement and inculcate a fact- and
risk-based approach in decision-making.

Quality Policy

The Authority is committed to enhancing
the welfare of the people of Kenya by pro-
moting and protecting effective competi-
tion in markets and preventing unfair and
misleading market conduct. Towards

this end, the Authority commits to com-
ply with all applicable statutory require-
ments and continual improvement of its
Quality Management System based on
ISO 9001:2015 International Standard.

ANNUAL REPORT AND FINANCIAL STATEMENTS 2021/22

Implementation of the QMS has enabled
the Authority harness efficiencies in its
operations including in the resolution
of customer complaints and using cus-
tomer feedback to improve service deliv-
ery. Further, the implementation of the
QMS coupled with automation of its key
processes has led to improved and effi-
cient utilization of resources.

The Authority’s top Management com-
mits to review this policy and establish
quality objectives biennially to ensure
sustained improvement and suitability.
The policy shall be communicated, un-
derstood and applied throughout the or-
ganization and shall be available to rele-
vant interested parties, as appropriate.

@
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Quality Objectives

Provision of quality and
effective regulation of
both market conduct

and structure, buyer
power, and protection
of consumers from
unfair and misleading
market conduct;

Enhanced use of re-
search and data to make
informed and optimal
decisions to support de-
livery of the Authority’s
mandate

oty
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Ensure optimal utiliza-

tion of the Authority’s

resources in the attain-
ment of its mandate;

Enhance customer
satisfaction that exceeds
their expectations by
providing quality ser-
vices;

COMPETITION
HORITY'

Ensure that the Author-

ity’s operations comply

with all applicable laws
and regulations; and

COMPETITION AUTHORITY OF KENYA

Attract, train and retain
highly qualified, skilled
and motivated staff for
the realization of its
mandate.




Enterprise Risk Management

The Authority is committed to a process
of Enterprise Risk Management (ERM)
aligned to the principles of best practice
corporate governance and ERM stan-
dards. Risk reporting ensures that per-
tinent risk data is promptly accessible
at all organizational levels and serves as
the foundation for decision making while
enhancing the risk management culture
throughout the Authority.

A comprehensive policy on the Risk Man-
agement Framework to identify, analyse

Business Continuity Management

The Authority continues to implement its
Business Continuity Management System
(BCMS). In response to the COVID-19
pandemic, the Authority adopted work-
ing flexibility measures to ensure that
the well-being of staff and its customers/
stakeholders was at the forefront of all
decisions made. There are established
strategies and processes that support the
Authority to plan, respond, manage and
seamlessly resume critical operations in
the event of a business disruption. This
continuous process of planning, prepar-
ing and addressing identified institution-
al vulnerabilities decreases the level of

and manage all key risks has been devel-
oped by the Board and integrated into the
Management’s overall reporting struc-
ture. The Board oversights implementa-
tion of the ERM ensuring that strong gov-
ernance structures are in place. The major
risks facing the Authority at the corporate
level include; cyber security, business
continuity, strategy implementation, rep-
utational risk and inadequate funding.
The continuous monitoring of situations
and implementation of mitigating mea-
sures aims to avert any adverse impacts
in future.

risk and cost to the Authority while min-
imizing the adverse impact to our stake-
holders.

The Authority maintains three priorities
to guide its decisions during this time of
uncertainty; that is, to keep employees
safe, to ensure reliable service delivery to
customers and partners, and to contribute
in preventing the spread of the virus. The
resilience of Authority’s systems is critical
post COVID-19 as we strive to become a
reliable organization even during unex-
pected disruptions.

SR
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CAK IN FIGURES

Indicator

No. of Consumer cases investigated

FY 2020/21 FY 2021/22

% of Consumer cases finalized

401
5 6

4 4

Consumer savings

|50 802 nantlitent| Ksh. 7.0 million

No. of RTPs investigated

% of RTPs finalized

No. of Mergers notified

% of Mergers determined

No. of Buyer Power cases investigated

% of Buyer Power cases finalized

52 90

ABP remedies from the Insurance Sector

E)an eielnntlitent| Ksh. 35.5 million

Contribution of Mergers and Acquisitions to the economy FEERIRSTIGIES Ksh. 25 billion

No. of Consumer
cases investigated
increased by
Ksh 3 o 8 M

More in Consumer savings

w 27.2MM

More in ABP remedies
from the Insurance Sector

OB
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Increase in Consumer
cases finalized No. of RTPs

212

Increase in Buyer Power
cases finalized

investigated
increased by

No. of Mergers

No. of Buyer Power notified increased
cases investigated

by
increased by 2 2

More in Contribution of
Mergers and Acquisitions
to the economy



TERNAL AUDIT
AND ASSURANCE

The Internal Audit function has continued to
proactively work with management through-
out the Financial Year 2021/2022 to provide
assurance that the existing internal controls
and processes are in place and optimized for
effective and efficient risk mitigation.

As a third line of defence, the aim of Internal
Audit is to deepen good governance practic-
es and support the achievement of effective
internal controls through continuous mon-
itoring and follow up while maintaining its
objectivity and independence. During the re-
porting period, the Audit Department audit-
ed all the operational areas. As a result of the
effective monitoring and assurance provision,
the Authority’s activities were delivered un-
disrupted and delivered within the set time-
lines during the period under review.

What are your top devices?’

Sessions by device

Corruption Prevention

The Authority has a zero-tolerance policy
towards corruption. As an agency, we have
endeavoured to sensitize every new staff
member on the phenomenon of corruption,
obligations of State and Public Officers under
the Leadership and Integrity Act, 2012 and the
Bribery Act, 2016 through its on boarding pro-
grammes. This has helped maintain a culture
of integrity, ethical conduct and profession-
alism within the organization. The Authority
has an operational Whistle Blowing Policy
that provides for an ethics hotline, email and
corruption reporting boxes. Through these
channels, anonymous reports on unethical/
corrupt conduct can be submitted for review
without fear of intimidation.

Following the robust corruption monitoring
and reporting mechanisms, there were no re-
ported cases of corruption within the Author-
ity during the reporting period.
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BOARD OF DIRECTORS
FY 2021/2022

Amb. Nelson Ndirangu, OGW
Date of Birth: 31% December, 1952
Designation: Board Chairman

Term: 6" May, 2019 — 5 May, 2022

Amb. Ndirangu has a wealth of experience in trade / economic policy issues
including Competition Policy. He has strong managerial, leadership and
trade skills of more than twenty (20) years in trade and competition policies,
strategic planning, programmatic design and implementation, team build-

ing and setting of impact assessment systems.

He has worked as a consultant in various institutions, both national and
international organizations such as the World Trade Organisation (WTO),
World Health Organisation (WHO), Food and Agriculture Organisation of
the United Nations (FAO), United Nations Conference on Trade and Devel-
opment (UNCTAD), African, Caribbean and Pacific Group of States (ACP),
Common Market for Eastern and Southern Africa (COMESA), Intergovern-
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mental Authority on Development (IGAD), East African Community (EAC)
and South Centre. In particular, he handled competition policy issues in the
WTO where he articulated Kenya's position regarding possible negotiations
on multilateral disciplines in Competition Policy.

Prior to his appointment, Amb. Ndirangu was an Independent Internation-
al Consultant on Trade Policy issues. His recent assignment was commis-
sioned by the AU where he compared the approaches to regional integration
under the Tripartite Free Trade Area (TFTA) and the African Continental
Free Trade Area (AfCFTA) and the lessons that can be learned.

He has also served in various roles; contracted by the Ghana Chamber of
Commerce and Industry to review the AfCFTA and how its implementa-
tion can be popularized borrowing from the experience of TFTA (May-July
2018); as a Director General, Economic and Commercial Diplomacy Directo-
ry at the Ministry of Foreign Affairs and International Trade (Dec. 2012-Dec.
2017); appointed Ambassador / High Commissioner mid-December 2012;
Chief Negotiator for Kenya on TFTA and AfCFTA up to December 2017;
Director, Asia Division at the Ministry of Foreign Affairs (August 2007-De-
cember 2008); and Chief Negotiator for Kenya in the WTO based in Geneva
(1999-2007).

He holds several awards, including the Order of Golden Warrior of Kenya
(OGW) in recognition of his contribution to trade policy formulation, devel-
opment and implementation.

Amb. Ndirangu has a Master of Arts (M.A.) and a post Graduate Diplo-
ma in International Economic Relations from the University of East Anglia,
UK, a Post Graduate Diploma in International Trade Policy from the WTO,
Switzerland and a Bachelor of Commerce Degree (B.COM Hons.) from the
University of Nairobi, Kenya.

Wang’ombe Kariuki, MBS

Date of Birth: 24™ July, 1969
Designation: Director-General

Term: Appointed on 9 January, 2013

Wang’ombe Kariuki has vast experience in competition enforcement and is
the first Director-General of the Competition Authority of Kenya. His main
interests are in competition regulation and economics of institutions” de-
velopment. He is a distinguished authority in the competition enforcement
world for his advocacy efforts and other initiatives geared towards modern-
izing various competition regimes.

Mr. Kariuki holds a Masters of Science Degree in Economic Regulation and
Competition from City University, London; a Bachelor of Arts degree in
Economics and Business Studies from Kenyatta University; and various
Certificates in Strategic Leadership and Corporate Governance.

005
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“ Mzr. Albert Mwenda

Date of Birth: 10" May, 1971

Designation: Alternate to the Principal Secretary, The National Treasury
and Planning

Term: Appointed in December, 2019

Mr. Mwenda is the Director-General Budget, Fiscal and Economic Affairs in
The National Treasury. He represents the Principal Secretary of the Nation-
al Treasury as an Alternate Member in the Commission on Revenue Alloca-
tion. Mr Mwenda has excellent knowledge of public finance and budgeting
as well as fiscal decentralisation at national, regional and international lev-
els. Previously, he has made significant contribution in the formulation of
finance and procurement related laws such as; the Public Finance Manage-
ment Act, the Public Procurement & Asset Disposal Act and the Public Au-
dit Act. He has also contributed to the design of Kenya’s current framework
for management of intergovernmental fiscal transfers and coordinated the
formulation of annual Division of Revenue Bills and County Allocation of
Revenue Bills.

Mr. Mwenda served as the Chief Executive and member of the Board of
Directors of the Institute of Economic Affairs (IEA) Kenya. He has previ-
ously worked as a consultant for organisations such as the World Bank,
the United Nations Children’s Emergency Fund (UNICEF), United Nations
Development Programme (UNDP), Norwegian People’s Aid (NPA-Rwan-
da), State University of New York (SUNY Kenya), Society for International
Development (SID), among others. He holds a Masters degree in Public and
Economic Policy from the London School of Economics and Political Sci-
ence (LSE), UK and a Masters of Business Administration (Finance) and a
Bachelor of Arts degree in Economics both from the University of Nairobi
(UoN).

Ms. Elizabeth Ng'ang’a

Date of Birth: 24™ August, 1962

Designation: Alternate to the Attorney-General
Term: Appointed in 2012

Ms. Elizabeth Ng'ang’a is a Parliamentary Counsel in the Office of the At-
torney-General. She has undergone various trainings on drafting and has
a wide experience in legislative drafting. Over the years, Ms. Ng’ang’a has
served on numerous committees and task forces as a drafting expert, more
recently being drafting financial legislation under the National Treasury
and Planning.

,,,,,,,,,,,,,,,,,,,,,,,,,



She is an advocate of the High Court of Kenya and holds a Bachelor of Laws
Degree from the University of Nairobi as well as a Postgraduate Advanced
Diploma in Legislative and Financial Drafting from the University of West
Indies Cave Hill Campus, Barbados.

Dr. Abdirizak Nunow, PhD
Date of Birth: 5™ April, 1965
Designation: Independent member
Term: Appointed in October, 2019

Dr. Nunow is a Senior Lecturer in Moi University’s School of Arts and So-
cial Sciences where he teaches natural resources management in Geography
Department.

Dr. Nunow was a member of the Constitution of Kenya Review Commis-
sion (CKRC) that undertook the writing of a new constitution for the coun-
try through the most elaborate public participation. In addition, Dr. Nunow
worked with the Inter-Parliamentary Union of IGAD (IPU-IGAD) Member
States based in Addis Ababa, Ethiopia, as the Director for Social and Envi-
ronmental Affairs. Most recently, he was a member of a Working Group ap-
pointed by the Budget and Appropriation Committee (BAC) of the National
Assembly, to carry out Socio-Economic Audit of the Constitution of Kenya,
2010.

Dr. Nunow has wide experience in consultancies in social development,
humanitarian disaster management, food security, strategic planning, envi-
ronmental impact assessment and environmental audit, among others. He
holds a PhD in Environmental and Behavioural Sciences from the Universi-
ty of Amsterdam, a Master of Philosophy in Environmental Planning from
Moi University and a Bachelor of Arts in Economics and Business studies
from Kenyatta University.

Mr. Rotich Kiprono Joseah

Date of birth: 19" December, 1965

Designation: Alternate to the Principal Secretary, State Department for
Trade and Enterprise Development

Term: Appointed on 16" October, 2020

Joseah Rotich has a wealth of experience in trade and economic policy. In
addition to over 25 years’ experience in trade policy, he has leadership and
strong coordination skills along with long term experience in trade negoti-
ations. He has spearheaded a number of trade negotiations, among them;
EAC-EU EPA Negotiations, COMESA-EAC-SADC Tripartite FTA as lead
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negotiator for the EAC Partner States, the African Continental Free Trade
Area (AfCFTA) as key Kenyan negotiator and chair of the Technical Work-
ing Group (TWG) on Rules of Origin since commencement of the negotia-
tions, and EAC-CET and EAC Rules of Origin Review and Kenya-UK EPA
and Kenya-USA as lead negotiator on market access and Rules of Origin,
among other bilateral negotiations.

He has also worked at the Kenya Embassy in Brussels as a Commercial
Counsellor for 6 years (2002-2009) covering the EU, Belgium and Luxem-
bourg, African, Caribbean and the Pacific Partner States (ACP) activities,
and World Customs Organisation (WCO). Mr. Rotich holds a Post Gradu-
ate Degree from Brussels University (ULB) on International Economic Law,
and Diploma in Multilateral Diplomacy/Conferencing from United Nations
Institute for Trade and Research (UNITAR), Bachelor of Arts (Economics)
Hons, from Moi University, among other trainings on trade policy includ-
ing WTO, and Leadership.

Ms. Lenah Munuve

Date of birth: 26™ May, 1970

Designation: Non-Executive Director
Term: Appointed on 26™ November, 2021

COMPETITION
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Ms. Munuve holds a Master’s Degree in Strategic Management, Post Grad-
uate Diploma and a Certificate in Leadership Development from the Uni-
versity of Nairobi, Chartered Institute of Marketing (CIM) UK, and the
University of Witwatersrand South Africa, respectively. Ms. Munuve is an
experienced business executive with over 20 years local and International
work experience gained in corporations such as Esso (K) Ltd, ExxonMobil,
Kenya Shell Ltd & Vivo Energy.

At these organizations, she has been involved in maximizing business op-
portunities, improving customer service and contract management, change
management, new business development, among others. She has Board ex-
perience in various organizations in the Public and the Private sectors.

Dr. David Wanyama, PhD

Date of birth: 1% January, 1978
Designation: Non-Executive Director
Term: Appointed on 26" November, 2021

Dr. Wanyama is a strategy and governance expert with over 20 years’ com-
mercial and consulting experience. Dr. Wanyama has a PhD in Finance,
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MBA in Finance, Bachelor of Commerce (Management), Diploma in Co-op-
erative Management, International Diploma in Insurance, Credit Manage-
ment Diploma and is a CPA (K). He is currently undertaking a Master of
Laws degree at the University of East London.

Dr. Wanyama's areas of expertise are strategy, leadership, governance, fi-
nance and accounting. His consultancy experience transcends various sec-
tors including banking, investments, agriculture, and insurance. He has
lectured in local universities on portfolio management, management and fi-
nancial accounting among other subjects. Dr. Wanyama also has experience
serving in Boards of various institutions in the Public and Private sector.

Dr. Alome Achayo, PhD

Date of birth: 9™ October, 1968
Designation: Non-Executive Director
Term: Appointed on 26™ November, 2021

Dr. Alome K. Achayo holds a PhD in Strategic Management from the Jomo
Kenyatta University of Agriculture and Technology (JKUAT), an MBA in
Strategic Management & Marketing from the University of Nairobi and a
BSc in Medical Microbiology from the JKUAT.

With a professional background in health sciences and strategy, Dr. Acha-
yo has experience in driving strategy, policy crafting, change management,
organizational restricting, marketing, branding, and portfolio development.
She is currently the Chief Executive Officer at Oasis Health Specialist Hos-
pital. Previously, she has held senior management positions in various in-
stitutions in the Public and Private sectors, including St. John Ambulance
Kenya, E&A Industries and the Agricultural Finance Corporation.
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Wang’'ombe Kariuki, MBS
Date of Birth: 24" July, 1969
Designation: Director General

Mr. Kariuki has vast experience in competition Policy and law formulation
enforcement. His main interests are in competition regulation and econom-
ics of institutions” development. He is a distinguished authority in the com-
petition enforcement world for his advocacy efforts and other initiatives
geared towards modernizing various competition regimes. He is currently
involved in various international forums aimed at informing the developing
of optimal regulatory regime for Digital economy and online platforms.

Mr. Kariuki holds a Master of Science (MSc), Degree in Economic Regula-
tion and Competition from City University, London; a Bachelor of Arts (BA)
Degree in Economics and Business Studies from Kenyatta University; and
various Certificates in Strategic Leadership and Corporate Governance.
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Boniface Makongo
Date of Birth: 4™ March, 1977

Designation: Director, Competition and Consumer Protection

Mr. Makongo has over 17 years of experience in litigation, corporate and
commercial law. He joined the Competition Authority of Kenya in Decem-
ber, 2013 as the Manager, Legal Services. He was appointed Director, Com-
petition and Consumer Protection on 5" May, 2019, placing him in charge
of the Authority’s three Technical Departments. Mr. Makongo has previ-
ously worked for both Constituencies Development Fund Board and Water
Services Trust Fund heading both institutions Legal Departments which he
also helped establish.

Mr. Makongo holds a Master’s Degree in International Economic Law from
the University of South Africa, a Bachelor of Law Degree from Moi Univer-
sity and a Diploma in Management of Information Systems from the Insti-
tute for Management of Information Systems (UK) as well as a postgraduate
Diploma in Corporate Governance and is a Certified Public Secretary. He is
an active member of the Law Society of Kenya and ICPS (K).

Dr. Adano Wario Roba, PhD
Date of Birth: 28" May, 1968

Designation: Director, Policy, Research & Quality Assurance

Dr. Roba has broad areas of interest in applied research and has over 15 years
of research and policy experience. He joined the Authority in July 2018 and
is responsible for developing effective strategies for economic analysis and
policy, research, as well as quality management system and performance.

Before joining the Authority, he was a Senior Policy Analyst at the National
Treasury’s Fiscal & Economic Affairs Department, where he was involved in
several taskforces that developed legislation on climate change, petroleum,
minerals, energy and their related regulations. He also served as a Senior
Lecturer in environmental economics at both University of Eldoret and Moi
University. Dr Roba earned his PhD from the University of Amsterdam, the
Netherlands and an MSc from the University of York, UK. He has a number
of monographs, peer reviewed articles and book chapters to his name, and
also in collaboration with colleagues.
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Eric Mwangi
Date of Birth: 5th May, 1979

Designation: Director, Corporate Services

Mr. Mwangi joined the Authority in December 2014 as the Manager Internal
Audit. He was appointed Director Corporate Services in February 2018. He
has over eleven (11) years” experience in the audit of the Government Para-
statals. Previously, he has worked with Kenya National Bureau of Statistics
(KNBS), Kenya Film Commission (KFC) and the Kenya National Audit Of-
fice (KENAO).

He is a holder of Masters of Business Administration (Finance Option) and
Bachelor of Science Degree (Hons.) from the University of Nairobi. He is a
Certified Public Accountant (Kenya), Certified Fraud Examiner (CFE) and
Certified Information Systems Auditor (CISA). Mr. Mwangi is an active
member of the Institute of Certified Public Accountants (ICPAK), Associ-
ation of Certified Fraud Examiners (ACFE) and Information System and
Control Association (ISACA). He is also a qualified Quality Management
System ISO 9001: 2015 Auditor.

Gideon Mokaya
Date of Birth: 10th June, 1974
Designation: Manager, Enforcement and Compliance

Mr Gideon Mokaya is the Manager of the Enforcement & Compliance de-
partment since 2015. He heads the enforcement of Restrictive trade practic-
es where he oversees the investigations and remedying of cartel and Abuse
of Dominance conduct in the Kenyan market. Gideon is a holder of a Master
of Business Administration from University of Nairobi, a postgraduate di-
ploma in EU Competition Law from Kings College London, is a Certified
fraud examiner (CFE) and a member of the Institute of Certified Public Ac-
countants of Kenya (ICPAK).

He has had over 15 years’ experience in forensic investigations having
worked in various institutions including Kenya National Audit Office and
the Ethics and Anti-Corruption Commission where he successfully led
teams in conclusion of economic and fraud cases through training of of-
ficers, planning of investigations, evidence collection, analysis, reporting,
facilitating prosecution and other remedial measures. At the Authority, he
has guided in the development and implementation of the investigation fil-
ing system, various guidelines on assessment of restrictive trade practices
including fining and settlement and searches and seizures guidelines. His
experience in forensic investigation continues to enable expeditious han-
dling, sanctioning and deterrence of Restrictive Trade Practices in the Ken-
yan market.
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Boniface Kamiti
Date of Birth: 21st February, 1975

Designation: Manager, Consumer Protection

Mr. Boniface Kamiti joined the Authority in February 2015. He heads the
Consumer Protection Department where he oversees the investigation and
resolution of consumer related complaints and issues. Mr. Kamiti holds a
Master of Global Competition and Consumer Law Degree from the Univer-
sity of Melbourne, a Master of Arts Degree in Economic Policy and Manage-
ment from the University of Nairobi and a Bachelor of Arts Degree in Social
Science (Economics) from the Catholic University of Eastern Africa.

He has over 15 years experience in arbitration, conducting consumer related
investigations, programme and project management, Results Based Man-
agement, and stakeholder management.

Ninette K. Mwarania
Date of Birth: 21st June, 1980

Designation: Manager, Planning, Policy and Research

Ninette provides leadership in Research, strategic planning and policy de-
velopment, which are critical to advance the Authority’s mandate. She is
also in charge of advocacy and International relations functions responsi-
ble for supporting in maintaining effective partnerships. In addition, she
oversees knowledge management, resource mobilization and performance
monitoring and evaluation for the Authority.

Ninette holds a Master of Business Administration (Marketing Manage-
ment) Degree from the University of Nairobi and a Bachelor of Commerce
(Banking and Finance) Degree from Kenyatta University. She is an active
member of the Marketing and Social Research Association (MSRA) and is a
full member of the Kenya Institute of Management.

Mugambi Mutegi
Date of Birth: 19th January, 1986
Designation: Manager, Communications and External Relations

Prior to joining the Authority, Mr. Mugambi worked at the Nation Media
Group (NMG). He served as a writer and editor attached to the Business
Daily publication.
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His main role at the Communications & External Relations Department is
ensuring the Authority’s stakeholders are well appraised about the Author-
ity’s mandate. The department develops and executes strategies through
which the Authority can increase its visibility as well as enhance its corpo-
rate image amonyg its key stakeholders. Mugambi’s background working at
aleading media company has benefitted the Authority as it seeks to strength
its relations with members of the 4™ estate, a key stakeholder in creating
awareness about the Authority’s mandate. Mugambi holds a Master of Arts
in Communication Studies from the University of Nairobi.

Ambrose Ageng’a
Date of Birth: 15th November, 1978

Designation: Manager, Finance

CPA Ambrose Ageng’a is a holder of a Master of Business Administration
(Finance option) degree from the University of Nairobi and a Bachelor of
Commerce Degree from the Catholic University of Eastern Africa. He is also
a Certified Public Accountant of Kenya (CPAK) and an active member of the
Institute of Certified Public Accountants of Kenya (ICPAK).

CPA Ageng’a has over 22 years’ work experience in both the private and
public sector, having previously worked in corporates and the Kenya Reve-
nue Authority and the Salaries and Remuneration Commission. He has also
been involved in Audit Committee activities at both the County and Nation-
al Government levels.

Raphael Mburu
Date of Birth: 30th December, 1985
Designation: Manager, Mergers and Acquisitions

Mr. Mburu joined the Authority in December 2014. He possesses advanced
skills in Competition Law and Economics dealing with regulation of market
structure. He holds a Master of Business Administration (Leadership and
Sustainability) from University of Cumbria, Post graduate Dip. in EU com-
petition Law from King’s College London and a Bachelor of Science (Statis-
tics and Chemistry) Degree from JKUAT. Prior to joining the Authority, Mr.
Mburu worked in the telecommunications and advertisement industries.
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Priscilla Njako
Date of Birth: 10th October, 1973
Designation: Manager, Buyer Power

Ms. Njako joined the Authority in March 2019. Prior to that she was engaged
in Legal Practice and as a Senior Lecturer in Corporate Law and Competi-
tion Law at Catholic University and Strathmore Law School. In her career
experience spanning 20 years, she has served in various managerial posi-
tions, including Head of Faculty and Head of Examinations and Research.

Priscilla’s key responsibilities, include investigating complaints of Abuse of
Buyer Power and delayed payments and carrying out market assessment.
Her duties also include engaging in research to identify the most effective
practices for effective enforcement. Priscilla has a keen interest in enforce-
ment of competition law in ways that are apt for the needs of developing
countries. Priscilla is a Doctoral Candidate at University of Pretoria, holds a
Master of Laws Degree (LLM) from the University of South Africa, a Bache-
lor of Laws Degree (LLB) from University of Nairobi and a Diploma in Law
from the Kenya School of Law. She also holds a Certified Public Secretaries
qualification (CPSK) from Kenya Accountants and Secretaries Board (KAS-
NEB) and various certificates in Competition Law. She is an active member
of the Law Society of Kenya and a Certified Public Secretary.

Mercelline Anduro
Date of Birth: 17th August, 1978

Designation: Manager, Information and Communication Technology

Ms. Anduro was appointed Manager ICT in February 2019. She has over 14
years’ experience in network management, database administration, web
design, corporate communication, hardware and software maintenance and
user support from the Public Sector. She has been involved in various ICT
projects, ICT Strategy formulation, execution and alignment with business,
ICT security, Business Continuity Management, Project Management and
Forensic investigations.

Ms. Anduro has vast experience in information communication and tech-
nology field drawn from over 12 years’ experience working with the Public
sector. She holds a degree in Business Information Technology from Kenya
Methodist University, Diploma in Computer Studies from Pwani Universi-
ty. She is also a qualified Microsoft Certified Solutions Associate and Micro-
soft Certified Professional. She has attended various management courses
including Corporate Governance, Risk Management, Information Security
management and Business Continuity management. She is an active mem-
ber of the Computer Society of Kenya.
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Ochieng’ Ochiel
Date of Birth: 20th March, 1981
Designation: Manager, Internal Audit

Mr. Ochiel has vast experience in the fields of auditing, finance and taxation
both in public and private sectors spanning over 16 years. He holds a Mas-
ters of Business Administration (MBA) degree from the University of Nairo-
bi, a Bachelors of Commerce degree (Accounting) from Daystar University,
Certified Public Accountant (CPAK) and Certified Information Systems Au-
ditor (CISA) from Strathmore University.

Prior to his appointment as the Manager, Internal Audit at the Authority, he
served as the Senior Internal Audit and Risk Management officer at the Ken-
ya Civil Aviation Authority. His prior work experience were at the Kenya
Rural Roads Authority, Compassion International and Kenya Utalii College.
Mr. Ochiel’s key responsibilities include offering independent and objective
assurance on the effectiveness of the internal controls, risk management and
governance processes. He is a member of the Institute of Certified Public
Accountants of Kenya (ICPAK) and the Information System and Control
Association (ISACA).

Walter Masinde
Date of Birth: 28th April, 1976
Designation: Manager, Supply Chain Management

Mr. Masinde holds a Master of Business Administration (MBA) degree (Pro-
curement & Supply Chain Management) from the University of Nairobi,
Bachelor of Business Administration (BBA) and has a postgraduate Diplo-
ma in Purchasing and Supply Chain Management (CIPS-UK), Diploma in
Supplies Management (KNEC) and a Procurement Practitioners License
from the Kenya Institute of Supplies Management.

He holds professional memberships to the Kenya Institute for Supplies
Management (KISM) and the Chartered Institute of Purchasing and Supply
(UK). Mr. Masinde is an accomplished professional in Supply Chain Man-
agement with over 10 years’ experience.
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Faith Marete
Date of Birth: 5th November, 1979
Designation: Manager, Human Resources and Administration

CHRP Faith Marete is a seasoned professional with distinct experience in
Human Resource leadership and talent development which she has ac-
quired through training, practice, and networking. Ms. Marete is respon-
sible for the implementation of the Authority’s strategies, policies and pro-
grams relating to the advancement of the human capital in order to facilitate
the effective execution of the organizational mandate.

She holds a Master of Business Administration (Strategic Management)
from the Catholic University of Eastern Africa and Bachelor of Science de-
gree in Human Resource Management from the Moi University. Ms. Marete
is a Certified Human Resource Practitioner (CHRP) with over 10 years’ ex-
perience, gained from various organizations in the Public and Private Sec-
tor. She is also an active and certified member of the Institute of Human
Resource Management (IHRM).

Mr. Amenya Omari
Date of Birth: 3rd November, 1983

Designation: Corporation Secretary & Manager Legal Services

Mr. Omari is a public sector Secretary and Legal Advisor with over 12 years’
experience. He is responsible for providing secretarial services to the Au-
thority’s Board; advising on corporate governance and legal matters within
the Authority; managing the litigation function and overseeing legal repre-
sentation of the Authority.

Prior to his appointment, Mr. Omari served as the Principal Legal Officer
and Head of Legal Division at the Witness Protection Agency of Kenya. His
earlier work experience was at the Office of the Director of Public Prosecu-
tions as Senior Prosecution Counsel and the Office of the Attorney General
where he served as State Counsel. He holds a Master’s in Law from the
University of Zimbabwe, a Bachelor of Law from the University of Nairobi
and a Postgraduate Diploma in Law from Kenya School of Law. He is a
member of the Law Society of Kenya, and the East Africa Law Society. He
is also a Certified Public Secretary, CPS (K) and a member of the Institute of
Certified Public Secretaries of Kenya ICPS (K). He has also been trained in
Leadership, Management and Effective Communication.
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Ms. Beryl Mwandale
Date of Birth: 30th October, 1985
Designation: Ag. Head, Risk and Quality Assurance

Ms. Mwandale has experience in the fields of auditing, finance, enterprise
risk management, business continuity, policy analysis and quality assur-
ance both in public and private sectors spanning over twelve years. Ms.
Mwandale holds a Bachelor of Science Degree in Actuarial Science and a
Masters of Finance Degree.

She is also a qualified ISO 9001:2015 and ISO 22301:2019 Management Sys-
tems Auditor, ISO 31000:2018 Lead Risk Manager and ISO 27001:2013 im-
plementer. She has attended various courses on Competition Law and Pol-
icy, Leadership and Management, Risk Management, Information Security
Management and Business Continuity Management.
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ENVIRONMENTAL AND

SUSTAINABILITY REPORTING

The Authority aims to create efficient mar-
kets for consumers. It realizes its mandate of
promoting and safeguarding competition in
the national economy through regulation of
market conduct and structure to protect con-
sumers from unfair and misleading market
conduct. Below is an outline of the Authori-
ty’s policies and activities that promote sus-
tainability.

Sustainability Strategy and Profile

The Authority has developed and implements
various policies that promote sustainability.
These are the Human Resource Manual, the
Occupational Safety Policy and the Succes-
sion Management Policy, among others. The
Authority considers partnerships to promote
sustainability; plans and budgets for corpo-
rate social responsibility programmes and
participates in environmental conservation
exercises.

Environmental Performance

With regard to achievement of SDG 3 on
Good Health and Well-being, the Author-
ity contracted a firm licensed by the NEMA
to dispose e-waste in the year under review.
E-waste such as empty toner bottles and used

motor vehicle tyres were disposed appropri-
ately, thereby reducing the instances of haz-
ardous material and chemicals contaminating
the environment.

The Authority planted 2,500 trees of different
species at C.C.M Mbuju Primary School in Ti-
mau, Meru County, in March 2022. This exer-
cise was conducted in collaboration with Ken-
ya Forest Service (Ontulili Conservancy), and
members of the community. This initiative,
pursuant to SDG 13 on Climate Action, con-
tributed to the country achieving the 10% for-
est cover, from the previous 8.83%, before the
target and will help reduce the effect of global
warming. Further, over the last six years, the
Authority planted over 8,000 trees in seven
counties. An assessment of the projects indi-
cates a survival rate of 95%.

Employee Welfare

The Authority complies with the Constitu-
tional gender requirement in its recruitment
process. As at the end of the reporting peri-
od, there were 62% male and 38% female staff
members. This balance has been maintained
across all cadres of the Authority.

005
1SO 9001:2015 Certified




Further, a Succession Management Policy has
been developed and implemented detailing
how the Authority will manage vacancies in
key positions as they fall vacant. Towards this
end, the Authority engaged five (5) Young
Professionals with the aim of building capac-
ity on Competition Law. In order to enhance
staff skills and knowledge in Competition
Law, Consumer Protection, Management and
Leadership, the Authority trained forty (40)
staff members.

These programmes were geared towards
adopting international best practices in our
work and equipping the staff members with
the requisite skills to attend to emerging ar-
eas in competition law enforcement, effective
management and career progression. The Au-
thority continues to leverage on online/virtu-
al trainings. Further, eleven (11) members of
staff were facilitated in the Continuous Pro-
fessional Development (CPD) programmes to
ensure they are in good professional standing.

The Authority operationalized the Coaching
and Mentorship Programme in January 2022,
aimed at promoting skills transfer, both tech-
nical and social, and further bolstering the
Authority’s succession management efforts.
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At the end of the period under review, sever-
al staff members were at various stages of the
programme. Other employee welfare initia-
tives aimed at attracting and retaining compe-
tent staff include; -

i Car loan and mortgage facilities at
concessionary interest rates;

ii.  Recognition of outstanding staff
performance;

iii. Implementation of the government
policy on remote working; and
iv.  Comprehensive medical scheme

The Authority has developed and implements
the policy on safety and compliance with Oc-
cupational Safety and Health Act (OSHA) by
training staff, appointing a committee to im-
plement the policy and conducting quarterly
OSHA audits. Further, the Authority conducts
fire drills to check employee preparedness
and quarterly audits to ensure that all safety
measures are in place, work place registration
that is renewed annually. In addition to the
above initiatives, the Authority conducted an
employee satisfaction and work environment
survey in FY2021/22 attaining an index of 88%.



Market Place Practices
Responsible Practice

The Authority engaged the National Council
for Persons with Disability (NCPWD) by reg-
istering to the NCPWD Employment Portal
geared towards attracting more PWDs candi-
dates to apply for jobs advertised and take up
procurement opportunities. This resulted in
contracts worth over Ksh. 2.5 million awarded
to PWDs, therefore, improving the quality of
life and supporting their livelihoods.

Further, the Authority continuously under-
takes Corruption Risk Assessment of all its
processes to promote transparency and ac-
countability. The Authority publishes all ten-
ders awarded on its Website and statutorily
submits reports to the Public Procurement
Regulatory Authority to enhance accountabil-
ity and transparency of its public procure-
ment process.

Through enforcement of the Competition
Act’s Buyer Power Provisions, the Authority
enabled recovery of Ksh. 38 million in delayed
payment to MSMEs in the insurance sector
(motor vehicle assessor and garages) and sal-
vaged 1,000 jobs, supporting the realization of
SDG 1 on No Poverty. The recovered amount
supported increased liquidity and enabled
settlement of debts by the MSMEs.

Responsible Supply Chain and Supplier Re-
lations

In the FY2021/22, the Authority settled all
payments to suppliers within an average of
five (5) days upon receipt of all supporting
documents, including invoices, which is well
within the statutory requirement of thirty (30)
days. This ensured that liquidity levels were
maintained by the businesses, and that they
could honor their cash obligations as required.
Further, 56.2% of the Authority’s annual pro-
curement spend (Ksh. 71 million) was taken

up by special interest groups (Youth, Wom-
en & PWD’s). Local content procurement
accounted for 69.4% of the aforementioned
spend. This facilitated achievement of SDG
1 on Supporting Job Creation, as well as the
Buy-Kenya-Build Kenya Initiative.

Corporate Social Responsibility / Communi-
ty Engagements

The Authority undertook two Corporate So-
cial Responsibility (CSR) activities with the
aim of giving back to the community;

i Donation of books: The Authority
supported Tumaini Boys Secondary
School (Garissa County) and Kamu-
wongo Primary School (Kitui Coun-
ty) by donating 800 KICD-approved
textbooks. This initiative is part of
the Authority’s goals of supporting
achievement of SDG 4 on Quali-
ty Education. The Authority also
equipped the schools” libraries with
other resources material such as An-
nual Reports, the Competition Act
and brochures elaborating its man-
date. The Authority’s staff members
supplemented this CSR activity by
giving personal donations of books.
Over 900 students benefitted from
this initiative.

ii.  Young Professional Programme -
The Authority runs a programme
for the Young Professionals aimed
at exposing them to the tenets of
the Competition Law and Policy. It
is also one way of skilling the youth
for employment opportunities in the
economy. This is in line with the Sus-
tainable Development Goal 8 whose
objective is to promote inclusive and
sustainable economic growth, em-
ployment and decent work for all.
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¥R CHAIRMAN'’S STATEMENT

Esteemed stakeholders, on behalf of the Board, it gives me pleasure to pres-
ent to you the Authority’s Annual Report and Financial Statements for the
FY 2021/2022. This Report gives an account of the Authority’s initiatives and
interventions to promote and safeguard competition and protect consum-
ers from unfair and misleading market conduct in the national economy.
This is the first Annual Report under the 3™ Strategic Plan which is an em-
bodiment of the commitment of the Board in enhancing the welfare of Ken-
yans and promoting and safeguarding effective competition in markets. The
Authority has actualized all planned activities for the FY 2021/22.

During the year under review, the Global economy continued to recover
from the adverse effects of the COVID-19 pandemic which saw economies
experience health concerns, supply disruptions and upward price pressures.
When the recovery was ongoing, the Europe’s first war since World War
II erupted, with the Organization for Economic Co-operation and Devel-
opment (OECD) projecting that this conflict will weaken growth, increase
inflation and further disrupt supply chains. The International Monetary
Fund (IMF) revised downwards the global Gross Domestic Product (GDP)
growth from 6.6% to 5.9%. In Africa, the African Development Bank esti-
mates that the continent’s GDP will decrease from 3.4% to 4.1% and plateau
at that rate in 2023. Domestically, the National Treasury and Planning esti-
mates that the economy will rebound to 5.3% this financial year. It is against
this backdrop that the Authority conducted its business in the year under
review. Some of the key highlights in the competition enforcement during
this period are outlined below.

The Authority revised the Administrative Remedies Guidelines for Con-
sumer Protection and Buyer Power Guidelines in order to provide clarity,
transparency and predictability in the application of the respective provi-
sion of the Competition Act and align them to international best practices.
These were two (2) of the three (3) Guidelines that the Board considered and
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approved during the year under review. Ad-
ditionally, the Board approved four (4) poli-
cies and is monitoring their implementation.

During the year under review, the Authority
collaborated with sector regulators, national,
regional and international agencies in achiev-
ing its mandate, including sharing knowledge
and experience. For instance, in collaboration
with Public Procurement and Regulatory Au-
thority, the Competition Authority of Kenya
sensitized the staff of Rural Electrification and
Renewable Energy Corporation (REREC) on
how to promote competitive public bidding
and ensuring Kenyans get value for money.
This sensitization follows the penalization of
undertakings found culpable of bid rigging
during procurement of wooden poles on be-
half of the REREC. We also engaged the US
Department of Justice (DoJ) to build the ca-
pacity building of our two agencies, specifi-
cally with regard to best practices in detecting,
investigating, and prosecuting bid rigging.

In implementing its mandate, the Authority
acknowledges the support it continues to re-
ceive from the parent ministry — the Nation-
al Treasury and Planning. The Authority re-
ceived Ksh. 337.6 million from the Exchequer
to meet both its current and development
needs in the period under review.

Ladies and gentlemen, I welcome the three (3)
new Board members who joined us during the
year under review and wish them success as
they offer policy directions to the Authority
in competition enforcement. During the lat-
est Board evaluation by the State Corporation
Advisory Corporation Committee (SCACC),
we scored 98%, exemplifying our Board com-
mitment to ensuring adherence to the highest
standards of corporate governance. It is also
worth noting that the Authority, for the fifth
year in a row, emerged top among sixty (60)
semi-autonomous government agencies for its
application of the International Public Sector

Accounting Standards (IPSAS) accrual basis of
reporting. This achievement underscores the
Authority’s consistency in financial reporting,
accountability, and continual improvement.
Funding continues to be the biggest challenge
to the Authority’s implementation of its strat-
egy and mandate as it relies heavily on exche-
quer which forms up to 72% of its budget. The
Board recognizes that this is a national prob-
lem and has committed to sustain the nego-
tiations and collaboration with the national
government through The National Treasury
and Planning to find a lasting solution to the
challenge.

The Board would also like to thank the outgo-
ing Director-General, Mr. Wang’ombe Kariu-
ki, for his illustrious service to the Authority.
It is during Mr. Wang’ombe’s tenure that the
Authority made significant strides in competi-
tion enforcement, locally and internationally.
Indeed, in December 2021, he was appointed
to the International Competition Network’s
Steering Group in recognition of the Author-
ity’s commitment to supporting the Network
and as a reference centre for competition law
and policy enforcement in Africa. The Board
also recognizes the critical role that the Au-
thority Management play in the execution of
our mandate. As the Board, we are fully com-
mitted to continually enhancing the welfare of
our staff members to ensure that they are well
equipped, both at work and socially, to pro-
fessionally execute their tasks and facilitate
the Board achieve the ambitious targets set
out in the Strategic Plan.

A

o !

Amb. Nels¢gn Ndirangu, OGW
Board Chair
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¥EDIRECTOR-GENERAL’S STATEMENT

Ladies and Gentlemen, it gives me pleasure to welcome you to read the Au-
thority’s Annual Report and Financial Statements for FY 2021/2022 which
has been prepared in accordance with Section 83 of the Competition Act,
and in which we seek to be accountable to our stakeholders.

During the year under review, businesses continued charting a recovery
path from the impact of the COVID-19 pandemic, as evidenced by the pos-
itive economic performance across various sectors. As an agency, we re-
mained steadfast in our commitment to stakeholders by being agile and re-
sponsive to accommodate their various needs, while judiciously executing
our mandate of creating efficient markets for consumers.

My statement provides a snapshot of some the Authority’s activities and
achievements in the past twelve (12) months, including interventions in var-
ious sectors of the economy, aimed at enhancing the competitiveness of our
markets, locally and internationally. A comprehensive account is provided
in the main Report, where all functional units have detailed their accom-
plishments during the reporting period. The targets and accomplishments
have been guided by the Authority’s 3rd Strategic Plan FY 2021/22-2024
/25, under the theme: “Expanding Enforcement Frontiers for Increased Con-
sumer Welfare and Sustainable Economy”, which we started implementing
on 1st July, 2021.

In this regard, I am pleased to report that our sustained awareness creation
activities across the country, coupled with leveraging ICT tools to decen-
tralize our service points, increased the consumer-related caseload during
the year by 28% to four hundred and one (401) up from three hundred
and fourteen (314) the previous year. 30% of these violations were in the
wholesale and retail sectors while the manufacturing and financial services
sectors each accounted for a quarter of the cases. Going forward, the Au-
thority shall bolster its sensitization sessions across various mediums. We
also commit to continue prioritizing investigations into sectors where vi-

DIRECTOR-GENERAL’S

A STATEMENT

/4| COMPETITION
AUTHORITY
OF KENYA

:::::: e markesforconsmers



olations have the potential of harming a ma-
jority of Kenyans. For instance, in the period
under review, we investigated players in the
pharmaceutical and cosmetics sectors to ex-
tinguish any existing consumer welfare viola-
tions. It was therefore instructive that in April
2022, the Competition Tribunal confirmed the
Authority’s determination, including a pecu-
niary penalty, against Royal Mabati Factory
Limited for misleading consumers. This Rul-
ing will deter suppliers of goods and services
from engaging in conduct that misrepresents
transaction terms to consumers and encour-
age implementation of robust and fair com-
plaints redress mechanisms.

It is now three years since the Authority
formed a Buyer Power Department to address
cases where large businesses in powerful bar-
gaining positions exploit this status to their
monetary gain and to the detriment of SME
suppliers. In the long-run, such conduct, re-
ferred to as abuse of buyer power (ABP), de-
presses the competiveness of markets through
closure of businesses, limits consumer choice,
and triggers an increase in the prices of goods
and services. In the year to June, we conclud-
ed ninety (90) ABP cases, a majority (72%) of
which were from the insurance sector, relat-
ing to complaints by motor vehicle assessors
and garages against major insurance firms.
The retail sector, which until last year, was
leading in incidences of ABP, accounted for
the second highest quotient of cases (18%). The
Authority’s interventions in the year under re-
view mostly focused on delayed payments,
the most prevalent ABP conduct, thereby se-
curing the sustainability of SMEs in various
sectors and salvaging the livelihoods of tens
of thousands of Kenyans, more so during the
COVID-19 pandemic period. While we pledge
to continue sensitizing stakeholders regarding
this relatively new mandate area, we implore
businesses and their suppliers to adopt a cul-
ture of formalising their supply arrangements
through written contracts and enhancing their
record-keeping practices.

Ladies and gentlemen, one way of gauging
the economic environment is through merg-
er activity; these transactions are a pointer to

the attractiveness of the economy to local and
international investors. In the period under
review, the Authority analysed one hundred
and eleven (111) merger cases, representing a
25% increase from the previous year. This in-
crease in merger cases is mainly attributable
to two factors: the steady economic rebound
and amalgamation of businesses impacted
by the COVID-19 pandemic. The merger no-
tifications were mainly from the manufactur-
ing (23%), finance and insurance (11%), retail
(11%), tourism and hospitality (9%), telecom-
munication (8%), aviation (6%), and real es-
tate (6%) sectors.

The key objectives of competition law enforce-
ment is broadening the variety of goods and
services available to consumers, at affordable
prices, while fostering innovation. Businesses
engaging in anti-competitive conduct such as
price fixing and abuse of dominance defeat
this aspiration. The Authority continuously
undertakes market screening to collect action-
able intelligence to confirm existence of such
conduct and inform investigation. It is based
on such intelligence that, in December 2021,
the Authority conducted a search and seizure
of the premises of fourteen (14) steel manu-
facturers across the country. We anticipate
that this investigation, which touches on a key
input material in the construction sector will
be concluded in the next financial year to the
ultimate benefit of consumers.

This matter was one of the fifty-five (55) re-
strictive trade practices cases the Authori-
ty investigated in the reporting period. For
the finalized matters, we imposed remedies
on culpable undertakings, including finan-
cial penalties and remedial orders, with the
aim of upholding a competition culture in
our markets. Further, the Authority conduct-
ed compliance checks on seventeen (17) past
decisions across our technical mandate areas
to ensure that the orders we issue, including
during merger analysis, are adhered to. In this
respect, we have noted over 95% compliance
with non-compliant undertakings risking fur-
ther and harsher action from the Authority.

The Authority executes its mandate through
hard enforcement and soft enforcement. In
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the financial year under review, the Authority
penalized undertakings a total of Ksh.12 Mil-
lion for various infringements of the Act. The
penalties related to undertakings engaging
in anti-competitive conduct, breaching con-
sumer welfare provisions, and implementing
mergers without the prerequisite approval of
the Authority, among others.

The Authority’s approach to stakeholder en-
gagement is that of collaboration, transpar-
ency, consideration of their feedback in Poli-
cy-making, and inculcating international best
practice in our work. Towards this end, the
Authority revised its Administrative Reme-
dies Guidelines for Consumer Protection and
Buyer Power Guidelines to ensure that our
decision-making process is predictable and
consistent and adopts learnings from past
decisions. We expect that the revised Guide-
lines will promote the efficiency with which
we attend to matters. Further, the Authority in
September 2021 held its 8th Annual Training
and Competition Symposium with the aim
of providing a platform to interact and share
ideas with stakeholders on emerging issues in
competition law enforcement sphere.

One of the key takeaways from this engage-
ment, which involved participation of global-
ly renowned competition, legal and economic
practitioners, was the need for enhanced ad-
vocacy among MSMEs to deepen a compe-
tition culture. It was also noted that there is
need for Government to reduce regulatory
barriers and improve the investment climate
as well as deepen cooperation among agen-
cies, especially with regard to regulating the
digital economy.

One of the Authority’s key roles is advising
the Government regarding matters relating to
competition and consumer protection. In fur-
therance of this, we reviewed and informed
five (5) proposed policies, including the Cen-
tral Bank of Kenya (Digital Credit Providers)
Regulations, 2022 and Kenya Information and
Communications Act Regulations, 2013.
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We also made one (1) representation, includ-
ing key policy recommendations, to the Sen-
ate through submission of a Memorandum
on the competitiveness of the telecommunica-
tions sector.

Further, the Authority sustained its awareness
creation activities in order to enhance the visi-
bility and brand equity. Towards this, the Au-
thority conducted over twenty (20) sensitiza-
tion sessions with stakeholders across various
sectors/professions and in different counties.
These sensitizations, which were conducted
through a combination of in-person and virtu-
al sessions and at no cost, apprised stakehold-
ers regarding our mandate in order to foster a
competition culture and enhance compliance
with the Act. Notably, the Authority embraced
new publicity mediums including using Twit-
ter Spaces to engage the Public, publicising
our activities and complaint handling mecha-
nisms through Social Media Influencers.

We also published six (6) Press Releases, two
(2) Newsletters, engaged in five (5) Media in-
terviews as well as publicized our Determi-
nations to stakeholders. We remain cognisant
of the need to enhance our awareness levels
among the Public and are committed to ex-
plore cost-efficient modes of achieving them
while reaching a wide demographic of stake-
holders.

In furtherance of this, and in collaboration
with the Kenya Institute of Curriculum Devel-
opment, the Authority is finalizing the incor-
poration of competition and consumer welfare
modules in the competency based curriculum
for junior and senior secondary schools. We
anticipate that this Curriculum will be rolled
out in the next financial year with the aim of
empowering our students from an early age
regarding, among others, the positive impact
of competition in the economy as well as their
rights and duties as consumers of goods and
services.



During the year under review, the Authority
participated and made submissions in vari-
ous forums with key partners, including the
International Competition Network (ICN),
the Organization for Economic Co-operation
and Development (OECD), the Africa Compe-
tition Forum (ACF), among others. Through
these interactions, the Authority has been able
to share knowledge regarding competition
law enforcement and consumer protection
and, more critically, gain insights into how
other jurisdictions are tackling emerging is-
sues, such as in the digital economy and pub-
lic procurement. As an Authority, we value in-
ternational best practices, but are also acutely
aware that the solutions we ultimately adopt
must be customized to our local context.

In order to better understand our markets,
including the level of competition, barriers
to entry and any consumer welfare concerns,
the Authority continuously undertakes sector
studies and market inquiries in key sectors of
the economy. In the year under review, we
conducted a cross-country study into the tele-
communications sector in collaboration with
the ACF to understand the factors contribut-
ing to the high cost of roaming which curtail
economic activity and integration within Af-
rica. We also conducted a study into the ge-
nerics drug market and noted the need for
developing policies which promote local pro-
duction and dispensing of generic drugs. The
Study concluded that 48% of locally produced
drugs are cheaper than the imported alterna-
tives and will therefore promote accessibility
of life-saving medication to the Kenyans.

In this regard, the Authority’s achievements
I have highlighted would not have been pos-
sible without the support of the seventy-four
(74) highly skilled employees who execute its
mandate. It remains the Authority’s resolve to
empower our staff with the requisite technical
skills and competencies to execute their tasks,

with a key focus on ensuring they are well
honed regarding emerging areas in competi-
tion law enforcement. Further, we have pro-
vided various welfare packages for our staff
including motor vehicle and mortgage facil-
ities at concessionary interest rates, imple-
menting remote working, with a special focus
on lactating mothers or those who are ailing,
as well as providing them with a comprehen-
sive medical scheme. Further, the Authority
recognizes outstanding staff performance.

We are also grateful to our parent Ministry,
the National Treasury and Planning for their
continued budgetary and policy support,
more so in light of the competing needs and
the upcoming regime change at the national
level. The Board has equally been instrumen-
tal in supporting the Management to achieve
its targets. The Authority is also appreciative
of the various stakeholders, local and inter-
national, from the Public and Private sectors,
who have supported us in our quest to create
efficient markets for Kenyan consumers.

On a personal note, I will be exiting the Au-
thority in the next financial year after serving
as the Director-General for over a decade. I
wish to thank all stakeholders for their sup-
port and especially my colleagues, both cur-
rent and past, for being part of the dream to
build a formidable competition agency. I chal-
lenge my successor to live by the theme of
our Strategic Plan and expand the Authority’s
frontiers.

g’ombe Kariuki, MBS
Director-General
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CORPORATE
GOVERNANCE

Statement of Corporate Governance

The Authority is committed to maintaining
the highest standard of integrity, profession-
alism, ethics and compliance with applicable
laws in all its operations. In the performance
of its functions, the Authority is guided by the
Constitution of Kenya, the Competition Act
and other applicable laws. The Board (Mem-
bers of the Authority) is committed to ensur-
ing that the Authority’s obligations, roles and
responsibilities to its various stakeholders are
fulfilled through its corporate governance
practices.

Members of the Authority

Members of the Authority comprise of the
Chairperson, the Principal Secretary - The Na-
tional Treasury and Planning; the Principal
Secretary - Ministry of Industry, Trade and
Co-operatives, and the Hon. Attorney-Gen-
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eral. The Members also include five (5) inde-
pendent, non-executive members, appointed
from among persons experienced in compe-
tition and consumer welfare matters. The Di-
rector-General is an ex-officio member. All the
Non-Executive Directors are independent of
management and free from any business or
other relationship, which could interfere with
the exercise of their oversight.

The Board provides the overall strategic direc-
tion and operational guidance of the Author-

ity by:

i Establishing short and long-term
goals of the Authority and develop-
ing strategies to achieve these goals;

ii.  Monitoring the Authority’s perfor-
mance against these set goals;

iii. ~ Overseeing the preparation of annu-
al financial statements and reports;

iv.  Approving annual budgets;



v.  Ensuring that the Authority has ad-
equate systems of internal controls;
and

vi.  Monitoring compliance activities for
business continuity.

The Chairperson

The Chairperson is responsible for providing
leadership and governance to the Board and
fosters the environment for the overall Board
and individual Members effectiveness. This
is by ensuring that all key and appropriate
issues are considered by the Board in a time-
ly manner. The Chairperson is also responsi-
ble for ensuring adherence to good corporate
governance practices & procedures, and con-
tinuously promoting the highest standards of
integrity and probity throughout the Author-
ity particularly at Board level. The Chairper-
son is charged with ensuring that the Board
plays a full and constructive role in the devel-
opment and determination of the Authority’s
strategies and policies. The Chairperson also
ensures that the Board is supplied with time-
ly and sufficient information to enable it dis-
charge its duties effectively.

Separation of Board and Management

The role of the Board is distinct from that of
the Management. The Board is not involved

Table 1: Board Members’ Educational Background

in the conduct of day-to-day business as this
is the responsibility given to the Director-Gen-
eral. The Board however, retains the respon-
sibility of oversight and approving the poli-
cies of the Authority. The Board has a formal
schedule of meetings for deliberation of agen-
da items. Members are given appropriate and
timely information to enable them provide
and maintain full and effective direction and
control over strategic, financial and operation-
al issues of the Authority.

Board Appointments

During the period under review, the Cabinet
Secretary, National Treasury and Planning
appointed three (3) independent members to
fill vacancies on the Board. They are Ms. Lena
Munuve, Dr. Alome Achayo and Dr. David
Wanyama. The appointments bolstered the
numbers in Board to nine (9) competent, di-
verse and qualified Members. This enabled
the reconstitution of Board Committees, spe-
cifically the Human Resource Committee and
Finance Committee in addition to the Techni-
cal & Strategy and the Audit Committees that
supported the Board in the execution of its du-
ties. The Members possess diverse education-
al backgrounds, representing various commu-
nities in Kenya and adhering to the one-third
gender requirement.

[No. [Name ________|Designaton _______ Educational Background

1. Amb. Nelson Ndirangu, OGW Chairman Economics
2. Mr. Wang’ombe Kariuki, MBS Director-General Economics
3. Dr. Abdirizak Nunow Member Economics
4. Ms. Elizabeth Ng'ang’a Member Law
5. Mr. Albert Mwenda Member Economics
6. Mr. Joseah Rotich Member Economics
7. Ms. Lena Munuve Member Marketing
8. Dr. Alome Achayo Member Management
9. Dr. David Wanyama Member Audit
%%, UKAS
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Board Meeting Attendance

The Board is required to meet at least once
every quarter depending on the needs of the
business of the Authority. Seven (7) meetings
were held during the year ended 30™ June,
2022 which included two (2) retreats to delib-
erate on matters that could not be discharged
during normal Board meetings.

Technical & Strategy Committee

This Committee is mandated to advice on
strategic planning, implementation of the
Act, work with Management on the technical
aspects of the operational performance and
functions of the Authority. The Committee
reviews Management’s recommendations on
applications pursuant to Part III, IV, V and VI
of the Act and recommends them to the Board
for approval. The Committee is also respon-
sible for: (i) examining Management recom-
mendations to the Board on Risk Policy, (ii)
effective processes and systems of risk man-
agement, (iii) internal controls and (iv) moni-
toring implementation of the Risk Policy.

During the reporting period, the Committee
consisted of five (5) members, namely: Dr.
Abdirizak Nunow (Chair), Mr. Joseah Rotich,

Ms. Elizabeth Ng'ang’a, Ms. Lena Munuve
and Mr. Albert Mwenda and held five (5)
meetings.

Audit Committee

The Audit Committee’s obligation includes
ensuring internal controls are planned, struc-
tured and implemented at the Authority. The
Committee reviews the proposed audit scope,
approach and audit deliverables, and ensures
that internal and external audit recommenda-
tions are implemented. The Audit Committee
reviews the annual financial statements of the
Authority, the external auditor’s opinion and
their comments on internal controls and oth-
er observations. The Committee also reviews
significant accounting and reporting issues
and their impact on financial reports and legal
matters that could significantly impact on the
financial statements, among other financial re-
porting responsibilities.

During the period under review, the Com-
mittee consisted of five (5) members, name-
ly: Ms. Elizabeth Ng’ang’a (Chair), Dr. Abdi-
rizak Nunow, Mr. Albert Mwenda, Dr. David
Wanyama and Mr. Joseah Rotich and held
four (4) meetings.

Table 2: Meetings Attendance for the Board Members for the FY 2021/2022

Board Member | Classification Designation | Technical Audit Com- | Full Board
& Strategy mittee Meetings
Committee
(Meetings (Meetings
(Meetings held: 4) held: 7)
held: 5)
Amb. Nelson Independent Board Chair- | N/A N/A 5
Ndirangu, OGW | member man
Mr. Wang’ombe | Director-General | Member N/A N/A 7
Kariuki, MBS
Mr. Joseah Ro- Representing Member 5 4 6
tich PS Ministry of
Industry, Trade &
Cooperatives
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Board Member | Classification Designation | Technical Audit Com- | Full Board
& Strategy mittee Meetings
Committee
(Meetings (Meetings
(Meetings held: 4) held: 7)
held: 5)
Mr. Abdirazak A. | Independent Member 5 4 7
Nunow Member
Ms. Elizabeth M. | Representing Member 5 4 7
Ng’ang’a Hon. Attorney
General
Mr. Albert Representing PS | Member 2 2 2
Mwenda National Treasury
& Planning
Dr. David Independent Member N/A 1 2
Wanyama Member ) )
(appointed in
November,
2021)
Ms. Lena Independent Member 1 N/A 2
Munuve Member . .
(appointed in
November,
2021)
Dr. Alome Acha- | Independent Member N/A N/A 2
yo Member ) )
(appointed in
November,
2021)

Board Remuneration

The Chairman is paid a monthly honoraria
and a sitting allowance for every meeting at-
tended, while Members are paid a sitting al-
lowance for every meeting attended. The Di-
rector General is paid a monthly salary and is
eligible for staff loans. The remuneration paid
to the Directors for services rendered during
the financial year 2021/2022 is disclosed in
page 93 of the Financial Statements.

Succession Management

The Board has established a succession plan in
order to ensure the management team has the
right mix of talent, expertise, and experience
to meet the Authority’s short and long term

objectives. The plan also makes provision in-
clusion in terms of gender and national diver-
sity.

Board Evaluation FY 2021/ 2022

Corporate governance best practices require
that, on annual basis, Board of Directors con-
duct self-evaluation of its performance. Fur-
ther, Mwongozo, the Code of Governance
State Corporations, requires that Board of
Directors in State Corporations carry out an-
nual performance evaluation and file a report
thereof with the parent Ministry and the State
Corporations Advisory Committee (SCAC).
During the year ended 30th June, 2022 the
Board conducted an evaluation. The Author-
ity attained a score of 98%.
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180 9001:2015 Certified

ANNUAL REPORT AND FINANCIAL STATEMENTS 2021/22



DELIVERING EFFECTIVE
ENFORCEMENT

)

38

PREDETERMINED STRATEGIC GOALS

STRATEGIC GOAL ONE:

i.  Regulation of Mergers

Regulation of mergers in Kenya is guided by
Part IV of the Act, the Competition (General)
Rules, 2019 and various Guidelines. All pro-
posed mergers within the Kenyan economy
require approval by the Authority pursuant
to Section 42 (2) of the Act. However, certain
classes of mergers, are exempted from this re-
quirement pursuant to the provisions of the
Competition (General) Rules, 2019. This is
aimed at ensuring that transactions that are
unlikely to lessen competition, mainly MS-
MEs, are relieved from the time and resources
required to file a transaction.
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AGAINST

During the period under review, the Author-
ity processed one hundred and eleven (111)
notifications. Twenty-five (25) of these trans-
actions met the thresholds for full merger
analysis as provided in the Merger Threshold
Guidelines while twenty-seven (27) satisfied
the criteria for exclusions. Fourteen (14) cas-
es did not qualify as mergers, twenty-five (25)
transactions were advisory opinions, while
another twenty (20) matters were mergers
notified through the COMESA Competition
Commission (CCC). Three (3) of the notifica-
tions were ongoing at the end of the reporting
period.

The merger notifications were mainly from
the following sectors: manufacturing, finance
and insurance, retail, tourism and hospitality,
telecommunication, aviation and real estate.



Table 3: Comparison of transactions handled during the FY 2020/2021 and 2021/2022

Item 2020/2021 2021/2022

Merger transactions 21 25
Transactions excluded from the provisions of Part IV of the Act 29 27
Non-merger transactions (restructuring & advisory opinions) 39 39
Merger transaction notified to CCC - 20
Total 89 111
Transactions carried forward 2 3

Figure 1: Merger Notifications during the FY 2021/2022 by Sectors

Others

Healthcare
Agricultureforiculture
Real estate

Aviation
Telecommunication

Tourism and Hospirtality

Retail

Finance and Insurancs

Manufacturing

0% % 10%% 15% 20% 25%

Note: Transactions labelled ‘Other sector’ include sectors that recorded less than two (2) notifications during the year.
Some of the sectors are transport, renewable energy, engineering, and media.

Some of the merger transactions handled in the reporting period are highlighted below:

Joint Ventures - Volkswagen Aktiengesellschaft and Trinity Investments Designat-
ed Activity Company Joint Venture

During the reporting period, the Authority reviewed and approved a merger transaction in-
volving a joint venture (JV) between Volkswagen Aktiengesellschaft (VWAG) and Trinity In-
vestments Designated Activity Company (Trinity).

The JV, which involved the acquisition of the entire issued share capital in Europcar Mobility
Group S.A (Europcar) by VWAG and Trinity, which was a full-function joint venture. This was
based on the fact that the JV:

005
180 9001:2015 Certified

ANNUAL REPORT AND FINANCIAL STATEMENTS 2021/22



i. is intended to exist for an infinite period of time;
ii. has a dedicated management board, supervisory board, consortium committee, and
a Chief Executive Officer (CEO), and
iii.  has market access and can perform the functions normally carried out by undertak-
ings operating in the same market.
Further, one of the JV acquirers (VWAG) has a strong presence in both the upstream and
downstream markets for motor vehicle rental and leasing services in Kenya. Therefore, the
transaction constituted a merger under Sections 2 and 41 of the Act as read together with the
Competition (General) Rules, 2019, Consolidated Guidelines on Substantive Assessment of
Mergers, and the Joint Venture Guidelines.

The JV is intended to propel the business of Europcar to develop into a sustainably successful
and innovative company positioned to lead in the fast-growing mobility sector. The Authority
found that the merger transaction was unlikely to substantially lessen or prevent competition
in the market for the motor vehicle rental and leasing in Kenya and hence the transaction was
approved without conditions.

Company Recapitalizations

The financial year 2021/2022 saw transactions from several undertakings seeking to recapi-
talize and restructure their debt and equity in an attempt to stabilize their capital structures.
Notable among them was the proposed recapitalization of M-Kopa Holdings Limited’s share
capital. In this transaction, the parties were seeking to convert certain convertible loan notes
(debt) issued by M-KOPA Holding Limited to CDC Scots LP, GIM CSF II (Cayman) Limited,
LGT Venture Philanthropy Foundation, and LR Africa Holdings Limited into equity. They
also sought to amend and recapitalize the share capital of M-KOPA Holding Limited. This
would make M-KOPA Holding Limited’s share structure more viable for future fundraisings.
The Authority approved the transaction without conditions.

During the period under review, the Authority also approved the proposed conversion of
debt in Wananchi Group (Holdings) Limited into equity. The merger transaction involved the
conversion of certain loan notes (debt) held in Wananchi Group (Holdings) Limited by Triple
HoldCo Limited, Liberty Global Europe 2 Limited, and Altice Africa S.a.r.l into equity. This
resulted in the three entities acquiring 29.8%, 21.20%, and 30.30% of the issued share capital of
Wananchi Group (Holdings) Limited, respectively.

As aresult of the transaction, the three entities acquired certain controlling rights in Wananchi
Group (Holdings) Limited relating to determining board reserved matters such as the appoint-
ment or removal of the chief executive or the chief financial officer of Wananchi Group (Hold-
ings) Limited, adopting or amending the business plan or annual operating budget of Wanan-
chi Group (Holdings) Limited and determining shareholder reserved matters. The conversion
was aimed at stabilizing Wananchi Group (Holdings) Limited by assisting and improving
liquidity for operations in the wake of economic pressures caused by the COVID-19 pandemic
and other macro-economic pressures exacerbated by the pandemic.
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Post COVID-19 Pandemic Recovery- Hospitality Sector

During the reporting period, merger activity in the tourism and hospitality sector increased by
7.9% to 9% from 1.1% in the previous period. This increment signals a gradual recovery of the
sector which was heavily affected by the consequences of the COVID-19 pandemic.

The Authority approved the acquisition of the entire issued share capital in Mintea Corp, the
parent company of Mayhouse Limited, by Maanzoni Lodge Limited and Christopher Musy-
oka Musau. Maanzoni Lodge Limited is a Kenyan company mainly involved in the tourism
and hotel trading as Maanzoni Lodge. On the other hand, Mayhouse Limited is a company in-
corporated in Kenya that is involved in the business of renting out hotel rooms (for office and
accommodation) and conference halls. Through the merger transaction, Maanzoni Lodge Lim-
ited sought to grow and expand its business. The Authority found that the merger transaction
was unlikely to substantially lessen or prevent competition in the markets for the provision of
commercial spaces for rent and conferencing facilities in the Nairobi Metropolitan Area.

During the same period, the Authority approved the acquisition of all the issued shares in
Golden Jubilee Limited by Falcon NBO. Falcon NBO, a company incorporated in Mauritius,
was seeking to expand its geographical footprint to the Kenyan hospitality market. On the
other hand, Golden Jubilee Limited is a Kenyan company that is involved in the hospitality
sector.

The Authority found that the merger transaction did not raise competition concerns in the
market for 4-star hotels and the provision of associated services in Nairobi County. Further,
the parties did not expect job losses for the thirty-three (33) current employees of Golden Ju-

bilee Limited.

ii. Restrictive Trade Practices

The Act prohibits agreements, decisions and/
or concerted practices by undertakings which
have their object or effect the prevention, less-
ening and or distortion of competition unless
exempted in accordance with the Act. Such
practices include the sharing of commercial
sensitive information between competitors,
fixing of purchase or selling prices, dividing
or allocating markets, practices of collusive
tendering, abuse of dominance among other
anti-competitive practices.

During the period under review, the Author-
ity remained committed to facilitate effective
competition in the market by sanctioning
price fixing, abuse of dominance as well as the
removal of unfair contracts between under-
takings. The intervention of the Authority in
various sectors in this regard has spurred eco-
nomic activity and bolstered resilience in our
economy. Specifically, the Authority investi-
gated fifty-five (55) Restrictive Trade Practices

(RTP) cases, thirty-three (33) were finalized
while twenty-two (22) are at various stages of
investigations. The Authority imposed reme-
dies, including financial penalties and reme-
dial orders, on undertakings found to have
infringed the Act.

The Authority is also mandated in certain
compelling circumstances to grant exemption
to undertakings in accordance with the pro-
visions of the Act. In making a decision on
whether to grant an exemption, the Authority
considers if the exemption will promote ex-
ports, improve or prevent decline in the pro-
duction or distribution of goods or the provi-
sion of services, or obtain a public benefit to
consumers that greatly outweighs the lessen-
ing of competition, among others. To this end
the Authority granted two (2) exemption ap-
plications relating to the agricultural and en-
ergy sectors. At the close of the period, one (1)
exemption was still under review pending a
court determination.
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The Authority also ensured compliance with practices. The specific restrictive trade practice

conditions relating to seventeen (17) decisions cases, exemption applications and compliance
which related to mergers and acquisitions, cases handled during the period under review
consumer protection and restrictive trade are provided in Annexures I, I and II.

RTPS BY SECTORS

Manwafacturing 00T mmmimmmm - 19 %
Banking, Finance and Insurance. 17%
Retail and Distribution 11%
Transportation and Logistics  IIIMIINIARIIAIARIIRIIIIIIImimm 11 %
Professional Associations  [IIIIINIARIIRIIIIIIITIITTImE - 10%,
Information and Communication Technology NI - 8%
Energy and Petroleum 6%
Tendering, Leasing and Public Procurement [T 6%
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Gambling and Sports Betting 3%
Pesticide [l 2%
Security and Protection 2%

Standards Certification in Agriculture 2%
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Percentage Composition of total Cases

Figure 2: RTP Cases Categorized by Sector
Some of the RTP cases are highlighted below:

Monopolizing the Training of the Procurement Professionals - Kenya Institute of
Supplies Management

Pursuant to Section 31 of the Act, the Authority received a complaint from third party supply
chain service trainers on an alleged anti-competitive conduct by Kenya Institute of Supplies
Management (KISM) which is a regulator of practitioners in the purchasing and supplies man-
agement field in Kenya.

The complainant alleged that KISM, through its course approval policy, rendered the training
programs of licensed professional firms (third-party trainers) unattractive in favour of their
own, contrary to section 21 of the Act. Additionally, the complainant alleged that this action
was driving licensed trainers out of business thereby limiting the number of institutions which
members can earn CPD points.

The Authority noted that KISM draws its mandate from clause 3 of the Supplies Practitioners
Management Act of 2007 (SPMA Act, 2007) which provides a legal framework that regulates
individual procurement professionals, their qualifications, competency requirements and eth-
ical conduct.
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Pursuant to Sections 9(1)(j) and (n) of the Act ,the Authority analyzed the information provid-
ed on the CPD and accreditation policies and made the following observations that:

i KISM Policy requirement that 50% of annual CPD points must be gained from the in-
stitute at any given calendar year. Additionally, KISM’s programs have higher CPD
points in comparison to third-party trainers. This conduct may amount to restricting
and limiting the ability of the other trainers to access the market.

ii. by KISM declining to award more than 50% CPD points to trainings provided by ac-
credited third-party trainers, is limiting or restricting market access, in contravention
of section 21(3) of the Act.

iii.  there was delayed approval of training programs presented by accredited third-par-
ty trainers to the KISM council. In some instances, the delays led to postponement of
scheduled trainings thus disadvantaging third party trainers.

The Authority advised that: i) KISM re-engages its stakeholders like the accredited Supplies
Practitioners/firms to develop a revised CPD structure which will accommodate both struc-
tured and unstructured trainings without creating undue advantage to themselves, and ii)
since KISM is both a regulator and a trainer as per the SPMA Act, 2007, it would require to
minimize the training information they demand from consultants to reduce the risk of putting
third parties at a competitive disadvantage.

KISM has since written to the Authority and indicated they are in the process of complying
with the recommendations of the Authority and are engaging the stakeholders to review the
accreditation and CPD policy.

Abuse of Dominance - East Africa Breweries Limited and Keroche Breweries Lim-
ited

The Authority received a complaint from Keroche Breweries Limited on allegations of abuse
of dominance by Kenya Breweries (KBL) in the Euro Brown Beer bottle market. The conten-
tious issue was the embossing of the EABL Logo on the bottles, and whether the embossment
amounts to the limiting or restricting production, market outlets or market access, investment,
distribution, technical development or technological progress through predatory or other
practices as contemplated by Section 24 (2) (b) of the Act.

The Authority’s findings after the investigation were as below; i) That no manufacturer has in-
tellectual property rights in relation to the industrial design of the euro brown bottle and that
manufacturers are free to use the euro brown bottle to package their products and/ or adapt
it to imprint their unique identifier markings; ii) That the practice of bottle embossment is not
peculiar to Kenya. It has been practiced across a number of jurisdictions; iii) That embossment
is capital intensive as it involves purchasing a unique mold, however, there exist less costly
methods such as printing on the bottles; iv) Embossment/printing is a legitimate way of pro-
tection of investments by limiting free-riding; This practice has gained notoriety (well known)
in other jurisdictions; The same does not prevent competitors from accessing the euro bottles
from manufacturers or imprinting their embossments; v) That KBL has intellectual rights to
the use of its brand names to the extent approved and permitted by KIPI; and that other manu-
facturers such as Mount Kenya Breweries Limited, Zheng Hong (k) Limited and FRM Parkers
East Africa Limited are either embossing or printing their euro brown bottles.
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The Authority concluded the matter with a considered opinion that the practice of emboss-
ment of the Euro Brown Bottle by KBL does not amount to an abuse of dominance as contem-
plated by section 24 (2) (b) of the Act. The Authority advised the parties to consider having
unique bottle shapes to reduce disputes related ownership of the euro brown bottles in the
market. It also advised the parties to have an amicable bottles management policy to ensure

that competitors” bottles are sorted and returned.

Compliance Cases

Coca-Cola SABCO (East Africa Limited)

Pursuant to Section 46(6) of the Act, the Au-
thority approved the acquisition of a con-

trolling stake in Almasi Beverages Limited
by Coca-Cola SABCO East Africa Limited

(CCSEA), in September 2019. The acquiring
undertaking CCSEA is a wholly owned sub-
sidiary of Coca-Cola Beverages Africa Pro-
prietary Limited (CCBA), the transaction was
approved with conditions. Subsequently, the
Authority conducted a compliance check to
ascertain the level of adherence with the con-
ditions as presented in Table 4.

Table 4: Coca-Cola SABCO (East Africa Limited) Compliance Status

Condition of transaction Post compliance check status

1.

CCBA continues to operate the bottling plants of the Merged Enti-
ty in Nyeri, Eldoret, Nairobi, Molo and Kisumu, for at least three
(3) years after completion of the transaction

Complied

i.

The Merged Entity reserves the lower deck or not less than 20%
of the total storage space of the coolers lent to SMEs, except the
Coca-Cola Company’s three (3) largest global non-alcoholic ready-
to-drink beverages (NARTD) competitors

CCBA was yet to comply with
this condition

iii.

For a three (3) year period post-transaction, the merged entity
retains 1,739 employees out of the total on 1,760 permanent
employees

Complied

iv.

The amended bottler agreement dated 1st September, 2012 entered
into with Coastal Bottlers Limited will be honoured in accordance
with its terms

Complied

CCBA shall within 9 months of completion of the transaction
amend the agreements between the merged Entity and its distrib-
utors to permit them to distribute other NARTDs to the extent (if
at all) the agreements provide otherwise

Complied

Vi.

CCBA shall within 9 months of completion of the transaction
amend the agreements between the Merged Entity and its distrib-
utors to remove all clauses which stipulate the prices and prof-
it margins for the sale of its products, to the extent (if at all) the
agreements contain such clauses; provided that, the Merged En-
tity shall retain the ability to set maximum recommended resale
prices for its distributors

Complied

The Authority noted that the merged entity
had committed to reserve the lower deck or
not less than 20% of the total storage space
of the coolers lent to SMEs, for products of
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the competitor brands. However, their cooler
agreements contravened the condition since it
demanded the stocking of the coolers at 100%
with Coca-Cola products.



The Authority directed CCBA to amend the
cooler agreements and provide evidence of
the execution by distributors. By September of
2021 the Authority had reviewed addendum
to agreements as presented by CCBA, and fur-
ther requested the parties to provide evidence
of executed addendums. CCBA committed to
complying within 6 months and the compli-
ance will be reviewed in September 2022.

Exemption Cases

Cereal Millers Association

Pursuant to the provisions of Section 25 of
the Act, Cereal Millers Association (CMA) ap-
plied to the Authority on 10" June, 2021 for
an exemption on potential restrictive trade
practices for a period of 36 Months, relating
to information sharing with its members and
certain government bodies. Specifically, they
applied for exemption to;

i Discuss the prices of local wheat
production and prices for farmers
for the wheat buying programme as
well as agree on the minimum price
per bag of wheat grain;

ii.  Allocate locally produced wheat
among its members to support the
farmers by ensuring that all local
wheat is purchased from each farm-
er and from each region, as well as
to approve the application for EAC
duty remission scheme Gazette-
ment; and

iii. ~ Share local wheat purchase infor-
mation with CMA wheat milling
members and Agriculture and Food
Authority (AFA), Ministry of Agri-
culture (MoA) and National Trea-
sury.

The Authority analysed the exemption appli-
cation pursuant to Section 26 (3) of the Act
and made the following findings:

i That the pricing discussion is a
government initiative to encourage
continued production of wheat by
local farmers and to stabilize wheat
supply and reserves in the national

economy. Further, the pricing for-
mula of scheduled crops is as per
Section 40 (2) (s) of the Crops Act;

ii.  The application by CMA to allocate
locally produced wheat among its
members is not justifiable under Sec-
tion 26 (3) of the Act. Additionally,
the information provided by CMA
on the allocation of locally produced
wheat was not accurate; and

iii. =~ The request by CMA to share wheat
purchase information among its
members poses significant threats of
resulting in the prevention or lessen-
ing of competition contrary to Sec-
tion 21 (1) of the Act. AFA indicated
that it has an established framework
for collecting disaggregated data by
millers as per the Crops Act and the
regulations.

Pursuant to the provisions of Section 26 of the
Act, the Authority granted an exemption with
respect to CMA participating in the Wheat
Purchase Programme for a period of three (3)
years. Further, the Authority denied the ap-
plication by CMA to allocate wheat among its
members and to share wheat purchase infor-
mation among its members since the two ar-
eas have the potential to restrict competition
in the sector. The Authority also recommend-
ed that AFA publishes wheat production data
annually and the envisaged consumer welfare
benefits under the programme.

iii. =~ Buyer Power

The Authority has reviewed the Buyer Power
Guidelines to ensure transparency, predict-
ability and consistency in the application of
the buyer power provisions. When the Act
was amended in 2016 to introduce provisions
on Abuse of Buyer Power (ABP), the Buyer
Power Guidelines 2017 were issued by the
Authority to provide clarity regarding appli-
cation of the ABP provisions in the law. How-
ever, further amendments of the Act in 2019,
which expanded the Authority’s mandate on
ABP by introducing aspects under section
24A that were previously not present in the
Act, necessitated review of the guidelines.
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Lessons learnt, precedent and best practices
established through years of application of the
law, coupled with input from external stake-
holders drawn from, among others, legal fra-
ternity, government agencies, trade associa-
tions, private sector and academic institutions
also informed the new guidelines titled Buyer
Power Guidelines 2022 (Guidelines).

The Guidelines provide stakeholders with in-
formation on:

i The processes employed by the Au-
thority while carrying out investiga-
tions into instances of ABP to reme-
dy the resulting negative effects on
market players and consumer wel-
fare.

ii.  The standards that the Authority ap-
plies in the assessment of instances
of ABP, monitoring of sectors that
may exhibit ABP and publishing of
code of practice by various sectors.

iii. The legal and economic analytical
framework that the Authority uses
in determining whether an under-
taking has buyer power over a sup-
plier.

iv. How the Authority establishes that
a sector or an undertaking is experi-
encing or is likely to experience inci-
dences of ABP for purposes of mon-
itoring and imposition of reporting
and prudential requirements.

Operationalization of the Retail Sector Code
of Practice

The Authority, in its endeavour to foster
self-regulation in the retail sector pursuant to
Section 24A(3) of the Act, facilitated the de-
velopment of a binding Retail Sector Code of
Practice (Code) by the Retail Sector stakehold-
ers gazetted in June, 2021.

In the year under review, the Authority facili-
tated the implementation of the Code through
establishment of a Prompt Payment Com-
mittee and Retail Trade Dispute Settlement
Committee. The Committee members were
nominated by the respective stakeholders
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including; members of Retailers Trade Asso-
ciation of Kenya (RETRAK), Association of
Kenya Suppliers (AKS), Kenya Association of
Manufacturers (KAM), Council of Governors
(CoG), and the Ministry of Industrialization,
Trade and Enterprise Development.

However, the Authority being the appellate in-
stitution does not take an active role in draw-
ing up of the Committees” internal processes,
including their Terms of Reference, but re-
mains available for consultation as necessary.
Further, the Authority sensitized stakeholders
in the Retail Sector, specifically retailers, sup-
pliers and manufacturers in various Counties,
on the provisions of the Code, thereby pro-
moting its uptake.

Sanctioning Abuse of Buyer Power

During the year under review, the Authority
investigated one hundred and twenty-four
(124) ABP cases, 48% of which were new com-
plaints. Ninety (90) cases were finalized, rep-
resenting 73% caseload increase from the pre-
vious year. This increase is attributed to the
enhanced awareness among the stakeholders
about the Authority’s role in sanctioning ABP.

The new cases in the reporting period were
from eight (8) sectors namely; insurance, re-
tail, manufacturing, telecommunication,
transport, construction, distribution and agri-
culture. Specifically, the ABP matters in the
insurance sector increased by 41%. Conclu-
sion of investigations in the insurance sector
salvaged the livelihoods of approximately
1,000 Kenyans and enabled this key sub-sector
to remain competitive during the COVID-19
pandemic period.

Cases relating to the retail sector reduced by
16% from the previous year. This drop is at-
tributable to the operationalization of the Re-
tail Sector Code of Practice, which now sets up
a mechanism for self-regulation and dispute
resolution among industry players.

Complaints relating to delayed payments in-
creased by 5% in comparison to FY 2020/21
and remained the most pervasive form of
ABP conduct during the reporting period ac-
counting for 85% of the cases. Other conducts



included; unilateral termination of contracts
(10%), demands for unfavourable terms (3%),
unilateral variation of contract terms (1%) and
transfer of commercial risk (1%). Though de-
layed payments is prevalent in all sectors in-
vestigated, majority were from the insurance
sector. This is attributed to among others, lack
of written contracts, unclear credit terms and
lack of dispute resolution mechanisms.

Further, the Authority issued four (4) advi-
sory opinions to players in the retail, insur-
ance, transport and construction sectors. In
addition, market surveillance was conducted
in the retail sector pursuant to Sections 31(1)
(c) and 24A (2) of the Act, which enables the

Figure 3: ABP Cases by Sector

Authority to establish whether a sector or an
undertaking is experiencing or is likely to ex-
perience incidences of abuse of buyer power.
Consequently, the Authority established that
Peter Mullei and Son’s Ltd (Mulleys) and
Quick Mart Ltd (Quick Mart) were likely to
experience delayed payments and thus, inves-
tigations were initiated on the undertakings.
Following investigations, Quick Mart Limit-
ed was found not to be experiencing abuse of
buyer power while, Mulley’s had incidences
of delayed payments to their suppliers, which
is a contravention under the Act. The Matter
is being handled by the Retail Trade Dispute
Settlement Committee as per the Retail Trade
Code of Practice.

ABP CASES BY SECTOR

Transport
Telecommunication 1%

3%

Manufacturing
3%

Retail
18%

Construction...
Distribution
Lie Agriculture
1%
B Insurance
M Retail

" Manufacturing

Insurance Telecommunicatio
72% : n
B Transport

m Construction

@o ? 47

005
180 9001:2015 Certified

ANNUAL REPORT AND FINANCIAL STATEMENTS 2021/22



)

48

Figure 4: ABP Conduct Investigated

ABP CONDUCT INVESTIGATED

In the past two years, the Authority facilitated
the recovery and release of Ksh. 38.7 million
to Small and Medium Enterprises (SMEs),
thereby securing jobs and contributing to
their sustainability. 91% of the delayed pay-
ments recovered were paid out to suppliers in
the Insurance Sector with the remainder going
to suppliers in the retail, telecommunications
and agro-processing sectors.

The foregoing investigations targeted eigh-
teen (18) major insurance companies that
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B Delayed Payment

B Unilateral Termination of
Contract
Unilateral Variation

B Demand for Unfavourable
Terms

unjustifiably defaulted on honouring pay-
ments to its suppliers, in some instances for
services rendered and completed over five (5)
years ago. These overdue invoices forced the
SMEs to take up expensive loans, downsize,
or increase the cost of their services in order
to meet their business overheads, including
paying salaries as reported by the suppliers.
Others were forced to shut down.

The Authority’s findings for the year under re-
view as illustrated in figure 5 below.



Figure 5: ABP Enforcement Findings
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Some of the ABP cases are highlighted below:

Fair Administrative Action - Lynnex Company Limited (Lynnex) against Majid Al-futtaim
(Carrefour)

The Authority received an ABP complaint from Lynnex against Carrefour. Lynnex, is a Ken-
yan horticultural firm supplying French beans, avocados, and mangoes to local retailers in
the country as well as exports to the Middle East, Europe, and the United States of America.
Lynnex entered into a contract with Carrefour to supply fresh vegetables for a year to 31st
December 2021. However, Carrefour terminated the supply contract on 17th March 2021 and
revoked a Local Purchase Order (LPO).

Lynnex provided various documentary evidence to support its complaint including debit
notes and a supply agreement. The Authority established that the accused party was in a po-
sition of Buyer Power and could abuse this position to its benefit and detriment of Lynnex.
Subsequently, the Authority issued a notice of investigations to Carrefour.
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In its response, the retailer indicated that it did not terminate the supply agreement, adding
that it revoked the LPO after establishment of malpractices in the issuance of the order to the
complainant, in conflict with the provisions of the contract.

Based on the evidence on record, the Authority established that Carrefour did not abuse its
Buyer Power by unilaterally terminating the contract given that the retailer had an objectively
justifiable reason as provided for in Section 24A(5)(b) of the Act. This investigation highlighted
the fact that the Authority considered submissions of all parties to a complaint and adhered to
the principles of fair administration in its decision-making process.

Alternative Dispute Resolution - Fineline Motor Assessors (Fineline) against Britam Insur-
ance Company Limited (Britam)

The Authority received an ABP complaint from Fineline Motor Assessors (Fineline) against
Britam Insurance Company Limited (Britam). Fineline is a licensed motor assessor providing
motor vehicle engineering consultancy, motor assessment, valuation, and support services in
Kenya. On diverse dates between 2017 and January 2021, Fineline provided professional mo-
tor vehicle assessment services as required by Britam Insurance. This arrangement had not
been formalized into a written agreement. Fineline indicated that payment for the services
rendered were typically subject to a 60-day credit period. Further, Fineline alleged that Britam
had, without a justifiable reason, delayed payments totalling Ksh. 1,429,799 for assessment
services rendered, which limited Fineline’s financial capacity and operations significantly.

Fineline provided documentary evidence including, assessment instructions and reports,
statements relevant to the alleged delayed payments, relevant invoices and e-mail correspon-
dences between the parties. The Authority noted that despite the absence of a written contract,
the evidentiary information adduced conclusively indicated the existence of a commercial
agreement between the parties.

The Authority established the relevant product and geographical market as the market for
motor vehicle assessment services within Nairobi, Thika and Sagana regions respectively. Fur-
ther, investigations by the Authority under Section 24 A (4) of the Act established that Britam
was in a position of Buyer Power. Consequently, it had abused this status by delaying pay-
ments without an objectively justifiable reason as provided under Section 24 A (5)(b) of the
Act. This provision recognizes that insurance firms are a critical gateway to services provided
by assessors.

The Authority established that Britam had an upper hand in admitting the complainant to its
panel of assessors and allocation of assignments, resulting in supplier dependency. Britam
settled the matter by remitting the delayed payments thereby averting potential job losses due
to constrained financial capacity and operations of the relevant motor assessors.
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Advisory Opinions - Nyambene Arimi Dairy Farmers Cooperative Society Limited (Nyam-
bene) against Netho Investments Limited (Netho)

The Authority received a complaint from Nyambene Arimi Dairy Farmers Cooperative Society
Limited (Nyambene), against Netho Investments Limited (Netho), a company incorporated
under the Companies Act. Nyambene alleged that on 16th July, 2019, Netho won a tender from
the County Government of Meru (CGM) to supply 530 liters of milk to Health Institutions
within Meru County. Netho consequently entered into a commercial agreement with Nyam-
bene for the supply of the milk. Nyambene alleged that it supplied milk on behalf of Netho in
fulfilment of agreed contract terms.

Netho declined to make payments totalling to Ksh. 719,078 in breach of agreed thirty (30) days
payments period despite it having been paid by the CGM. Follow-ups to demand payments
was also unsuccessful.

The procuring entity in this case was the CGM while Netho was the successful tenderer, which
it sub-contracted Nyambene. The foregoing therefore established that Netho owed Nyambene
a duty/obligation under the existing contract with the responsibility lying with the procuring
entity being the CGM. The Authority’s analysis pointed to the matter falling under the realm
of public procurement regulated by the Public Procurement Regulatory Authority (PPRA).

The Authority advised Nyambene that the matter does not fall under the purview of the Com-

petition Act and referred them to PPRA.

iv. Consumer Protection

The Authority’s consumer protection man-
date under Part VI of the Act, is derived from
Article 46 of the Constitution of Kenya, 2010
which provides for various rights of Kenyan
consumers. Since the Authority’s inception,
the number of consumer cases handled has
been increasing exponentially, on the back-
drop of increased interventions and aware-
ness creation activities.

During the period under review, the Authority
investigated four hundred and one (401) con-
sumer cases drawn from thirteen (13) sectors
of the economy. This was a 28% increase from
the three hundred and fourteen (314) cases
investigated in the FY 2020/2021. Consumer

savings realized in FY 2021/22 are estimated
at Ksh. 6,923,172 compared to Ksh. 3,237,590
in FY2020/21, translating to a 114% increase in
savings.

The consumer violation cases handled in the
period under review are summarized in Fig-
ure 6 which also compares the cases handled
in FY 2020/21 and FY 2021/22. This Figure il-
lustrates that complaints were received from
new sectors such as education and health.
Some sectors such as aviation, transport and
storage, and e-commerce recorded a reduc-
tion in complaints received from previous
years. Sectors that recorded a high number
of cases were: wholesale and retail trade (120
cases), manufacturing (105 cases), finance and
insurance (99 cases).
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Figure 6: Consumer Cases by Sector

Comparison of Consumer Cases Handled in FY2020/2021 &
FY2021/2022

NO

Betting
Health '}
Education '}
Aviation 0
Tourism and Hospitality ¢
Construction

Energy

oul

E-commerce

Telecommunication 3 24

Transport and Storage i

Wholesale and retail trade

Business Services n

Manufacturing

Financial and Insurance Activities

2021-2022

In addition, the Authority reviewed the Ad-
ministrative Remedies Guidelines for Con-
sumer Protection, to:

i. Ensure transparency, predictability
and consistency in decision making;

ii.  Incorporate the established prece-
dents as well as international best
practice;

iii. Review and revise categorization of
consumer welfare related violations

120
59

105
72

99

2020-2021

and applicable remedies, including
penalties and settlements;

iv. Enhance clarity on the analytical
framework used in determining ad-
ministrative remedies; and

v.  Incorporate consumer dispute reso-
lution mechanisms and redress for
loss or injury.

Some other Consumer cases are highlighted
below;

Manufacturing Sector - Royal Mabati Factory Limited (Royal Mabati)

The Authority on various dates between March 2018 and March 2020 received thirteen (13)
complaints from customers of Royal Mabati Factory Limited (Royal Mabati), a manufacturing
company in Kenya located along Mombasa Road, Nairobi.
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The complaints, which were similar in nature, cited Royal Mabati for allegedly failing or delay-
ing to deliver purchased products per agreed terms and requiring customers to pay delivery
fees despite advertisements indicating that the service was free of charge countrywide. Royal
Mabati was also accused of forcing customers to vary their iron sheet orders post purchase.



Pursuant to Section 31 of the Act, as read together with Section 70(A), the Authority undertook
investigations into the alleged conduct and sent Notices of Investigation to Royal Mabati for
probable violations of Sections 55(a) (ii), (a)(v), (b)(v), 56(1) and 56(3) of the Act, which relate to
false or misleading representations and unconscionable conduct respectively. The unconscio-
nable conduct was also assessed against the requirements of Section 56(2) (a), (d) and (e) of the
Act. The Act prohibits undertakings from engaging in false or misleading misrepresentation
when trading in products or services, among others.

The Authority in May 2020 made a determination that Royal Mabati had infringed the afore-
mentioned provisions of the law and failed to comply with a cease and desist order.

Subsequently, the Authority ordered Royal Mabati to:

i. Pay a financial penalty of Ksh. 2,652,363.47;

ii.  Refund customers with outstanding complaints within sixty (60) days from the de-
termination date or deliver the roofing materials to their preferred premises at no
cost within thirty (30) days;

iii.  Refrain from running false or misleading advertisements; and

iv.  Require its sales and customer care team to be sensitized about the provisions of the
Act.

Royal Mabati appealed the Authority’s Determination to the Competition Tribunal. However,
through a judgment delivered on 12th April, 2022, the Tribunal upheld the Authority’s deter-
mination of the matter and directed Royal Mabati to comply with the orders issued by the Au-
thority. The Ruling confirmed the validity of the Authority’s May 2020 Determination that the
roofing material manufacturer had, among other violations, misled its customers regarding
timelines for product delivery and treated them unconscionably.

In addition, the judgement of the Tribunal confirmed that the Authority procedurally handled
the complaints by following due process and this has led to enhanced compliance with the
law by Royal Mabati. Royal Mabati remedied all the concerned customers by delivering their
roofing materials or refunding their money as directed. The total consumer saving as a result
of the intervention was Ksh. 2,186,295.

Financial Services Sector - Mwananchi Credit Limited

The Authority received a complaint from a consumer alleging that she took a loan of Ksh.
9,000,000 from Mwananchi Credit Limited (Mwananchi). The facility was to be repaid over
24 months at an interest rate of 10%, and monthly repayment of Ksh. 825,000 and attached
her land as collateral. The complainant opted for an early repayment. She expected to repay
Ksh. 11,700,000 but she was allegedly overcharged by Ksh.1, 923,750 and therefore paid Ksh.
13,500,000.

The Authority investigated the alleged conduct pursuant to Section 31 of the Act, as read to-
gether with Section70(A), and sent a notice of investigations to Mwananchi for probable vio-
lations of Sections 55 (a)(ii) and 56 (1), which relate to false or misleading representations and
unconscionable conduct. The unconscionable conduct was assessed against the requirements
of Section 56 (2) (a) and (d) of the Act.
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Following the Authority’s intervention, the accused chose to settle the matter. As part of the
settlement, Mwananchi refunded the complainant Ksh. 1,923,750 and the Authority sensitized
its staff on the Consumer welfare provisions of the Act. Further, Mwananchi aligned their loan
terms and conditions with Article 46 of the Constitution of Kenya, the Act and the Competition
(General) Rules, 2019.

Cosmetics Industry - CAK Vs PZ Cussons

In the FY under review, the Authority screened the cosmetic products industry focusing on
retail outlets across the country, with the objective of establishing whether manufacturers are
complying with consumer protection provisions of the Act. The screening focused on the in-
formation given to consumers on the labels of products regarding the components, ingredi-
ents, language used, and country of origin, manufacturing and expiry dates, among others.
The screening assessed whether the information provided was in compliance with applicable
consumer safety and product information standards, and whether it was false or misleading.

Further to the screening, the Authority investigated various cosmetics manufacturers with re-
gard to preliminary findings of consumer welfare violation. One of the matters concluded
during the reporting period involved four (4) products belonging to PZ Cussons East Africa
Ltd namely; Cussons Baby Perfumed Jelly, Imperial Leather Body Lotion Japanese Spa, Venus
Skin Care Smoothing Body Lotion and Cussons Carex Anti-bacterial hand wash.

Further, the Authority’s investigation concluded that the labelling of the aforementioned prod-
ucts, did not have the date of manufacture, as required by clause 5.2 (k) of the KS EAS 346:2013
Standard on Labelling of Cosmetics — General requirements, and that the claims made on the
hand wash product could not be substantiated. Subsequently, they were in violation of Section
60 (1) of the Act on Product information standards.

However, PZ Cussons furnished the Authority with information to substantiate the efficacy
of its products. The Authority ordered PZ Cussons to revise their labels to ensure compliance
with the Act and applicable product information standards. This commitment was captured in
a settlement agreement. Further, the manufacturer paid a pecuniary penalty of Ksh. 595,000.00.
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STRATEGIC GOAL TWO:

RESEARCH AND ADVOCACY

The Authority conducts market inquiries,
studies and research into matters relating to
competition and the protection of the rights
of consumers. Premised on the foregoing, the
Authority conducted two market inquiries
informed by emerging concerns in the busi-
ness environment. The Act also empowers the
Authority to conduct competition advocacy
which is one of the main pillars of modern
competition law. This is aimed at creating,
expanding and strengthening awareness of
competition law and policy in the economy.
Advocacy has been instrumental to the Au-
thority in winning increasing willingness and
support of various stakeholders on competi-
tion law and policy enforcement.

During the period under review, the Author-
ity undertook the following policy, research
and competition advocacy initiatives:

i.  Market Inquiries
a. Roaming Study

The Authority in collaboration with Afri-
can Competition Forum (ACF) carried out a
cross-country study in the roaming service
within the telecommunication sector. This
study sought to understand the features of
the telecommunications sector in ACF mem-
ber countries that may explain the high vari-
ance in roaming charges across the continent.
Furthermore, the study sought to uncover
the types of competition concerns that exist
regarding roaming charges in different coun-
tries across the region, and develop regional
and continental competition policy priorities
to address these concerns. This calls for har-
monization of regulatory actions to eliminate
regional surcharges on roaming that act as
barriers to strengthening economic relation-
ships and deepening integration within the
continent.

The specific objectives of the study were to:

i. Understand the market structure,
State involvement and the regulato-
ry setting in determination of roam-
ing charges in Kenya;

ii.  Assess competition concerns that
exist with regard to roaming charges
in Kenya; and

iii. Provide a platform for identifying
regional and continental priorities
in respect of voice and data roaming
charges.

The Study’s observations were as follows:

i Across Africa, Airtel Kenya has the
highest costs of roaming despite
having a presence in fifteen (15)
countries. The roaming agreements
could be investigated further;

ii.  Countries that have Airtel and MTN
networks that Kenyans are able to
roam using Safaricom and Airtel
Kenya are fairly priced. Safaricom
pairing tariff is however, notably
lower than Airtel charges across Af-
rica; and

iii. =~ COMESA is the most expensive re-
gion to make calls to Kenya, receive
calls from Kenya and make calls
within the region, while EAC is
the cheapest region for Kenyans to
roam. This may be as a result of the
One Network Area (ONA) initiative
by the EA Partner States.

The Study recommended that there is need to
further examine why;

i. Further research is needed on roam-
ing calls and data prices within the
COMESA region. This requires col-
laboration between COMESA Com-
petition Commission and the Com-
petition Authority of Kenya. The
research may include review of the
roaming agreements amongst play-
ers and regulatory obligations of
players in the region to determine
the reason behind the high prices;

ii.  In the EAC region the cost of calls
amongst Partner States are relative-
ly lower than other parts of Africa.
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However, the distribution of the
cost of data is high indicating a pos-
sibility of competition concerns. It
is recommended that the Authority,
in collaboration with the EAC Com-
petition Authority, may carry out
further research in the market for
roaming data for any competition
concerns. Further, there seems to
be a disparity in the roaming costs
across the countries with Burundi
and Tanzania having high costs than
the other member countries; and

iii.  Moreover, there is a trend with Safa-
ricom and MTN pairing having the
lowest roaming tariff across Africa
for Kenyan subscribers which may
indicate that their roaming agree-
ment may be working better than
the other Network pairings. Alterna-
tively, there are competition issues
present in the roaming agreements,
such as exclusivity, which may call
for further research on roaming
agreements.

b. Pharmaceutical Study

The purpose of this study was to understand
the extent of competition in the generic med-
icine market and the specific barriers to entry
and expansion in the market. The findings of
the study was meant to provide important
insights into the factors that may promote
greater levels of competition and investment
in domestic capacity, including enforcement
efforts by competition agencies. The specific
objectives of the study were to:

i. Understand the extent of competi-
tion in the generic medicine market.

ii.  Understand the barriers to entry
and expansion in the generic medi-
cine market; and

iii.  Supportlocal and continental efforts
to boost production capabilities of
generic medicines manufacturers.

The key findings of the Study were:
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i Medicine prices are higher in the
private sector in comparison to the
public sector medicine value chains.
It was noted that private sector pa-
tients pay more by 48% for import-
ed generic drugs compared to drugs
manufactured in Kenya;

ii.  Medicines produced in Kenya had
a higher mean availability at 48%
than imported drugs at 23%, an in-
dication that branded generic drugs
are more available in the Kenyan
market in comparison to imported
drugs;

iii. ~ The manufacturing level has a num-
ber of pharmaceuticals which has re-
sulted in stiff competition in supply
of drugs. The retail market is charac-
terized by many retail pharmacists
dispensing medicine to consumers
hence no competition concerns were
noted; and

iv.  The price difference between origi-
nator and generics is accounted by
the need to recoup the costs of re-
search and development for origi-
nator drugs unlike generics where
research and development costs are
not so high.

The Study recommended the need to develop
a policy on generic drugs that will stimulate
production, prescription, purchase and dis-
pensing in Kenya.

ii.  Stakeholder Engagement

During the year under review, the Authority
participated in various partnerships and net-
working initiatives and stakeholder engage-
ment activities aimed at sharing information
and experiences, learning and adopting inter-
national best practices on competition, con-
sumer protection law and deterrence of abuse
of buyer power. This is summarized in table
5 below:



Table 5: Stakeholders sensitized during the FY 2021/2022

Event Stakeholders Objective / key message Outcome
Collabora- |e World Bank Group | e Capacity building for CAK | e Bid rigging detec-
tion with . and PPRA staff on appli- tion tool devel-
the World |°® FPublic ~ Procure- cation of data analytics in oped
Bank Group ment and Regula— screening cases on bid rig-
tory Authority ging and embedding com-

petition in public procure-

ment and sharing lessons

learnt from other competi-

tion agencies
Capacity e Department of e Sensitizing case officers| e Enhanced capaci-
building Justice (Do]) on the best practices in de- ty in dealing with
by United tecting, investigating, and cases on bid rig-
States De- prosecuting instances of ging

partment of
Justice (Do])

bid rigging and other collu-
sive practices

Coopera- e COMESA Compe-|e Review of the MoU to pro- |e Strengthened co-

tion with tition Commission mote efficiency and effec- operation in en-

COMESA tiveness in competition en- forcement of

Competition forcement at national and competition and

Commission regional level consumer protec-

tion laws

Visit by the |e South Sudan Com- | e Sensitization of the dele-|e Reviewed the draft

South Sudan petition Council gates from South Sudan bill on competition

Competition Competition Council on the law and enhanced

Council mechanics of building a ro- capacity of the del-
bust agency and review of egates in competi-
their draft bill on competi- tion enforcement
tion law

Cooperation | e Public = Procure- | e Sensitization of REREC |e Increased aware-

with Public ment and Regula- staff on the key provisions ness on the man-

Procure- tory Authority of the Competition Act and date of the two

ment and . the Public Procurement and agencies aimed at

Regulatory ¢ Rural Electrifica- Disposal Act promoting compli-

Authority tion and Renew- ance

able Energy Cor-
poration (REREC)

Annual e International Com- | e Exchange knowledge and |e Best practices on

Conference petition Network experience in competition competition  en-

by Inter- (ICN) advocacy and enforcement forcement adopted

national across jurisdictions

Competition

Network

(ICN)
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Event Stakeholders Objective / key message Outcome
Annual e Sector regulators |e Equip stakeholders with|e Awareness on
Capacity : requisite knowledge in competition  law
Building * Legal fraternity competition law and policy and policy in-
Workshop | Government agen- creased
on Compe- Cies .
S Lty e Increased compl}—
and Policy |® NCAs ance with competi-
tion law and policy
e Corporates )
. e The  Authority’s
Annual ‘ e FEconomics and!|® Deepemng thg gnderstand— brand visibility in-
Symposium Lo Srudleie ing on competition enforce- creased
on Compe- ment
tition Law
and Policy
World Com- |¢ Members of the e Create awareness on the|e The  Authority’s
petition Day public role, functions and man- brand visibility in-
date of the Authority creased
e Law students from
the University of |e Enlighten and equip stake-
Nairobi holders  with  requisite
knowledge in competition
e Insurance sector. law and policy
e Retail sector
o Manufacturing
sector
World e ConsumersinKa- |e To educate consumers on|e 1600 consumers
Consumer kamega and Uasin the role, functions and sensitized on the
Rights Day Gishu counties mandate of Authority on consumer protec-

Consumer bodies

consumer protection

Awareness creation on con-
sumer complaint handling
process

Receive
plaints

consumer com-

Empower consumer bod-
ies.

tion and complaint
handling process

The  Authority’s
brand visibility in-
crease

Two consumer
bodies engaged

%
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Event Stakeholders Objective / key message Outcome
Sensitization | ¢  Suppliers e Promoting public knowl-|e Increased public
Workshop . edge, awareness and un- knowledge, aware-
on Compe- | °* Retailers derstanding of the provi- ness, and under-
titionLaw | Manufacturers sions of the Competition standing of buyer
and Policy Act with regard to abuse power provisions
e SMEs of buyer power and Retail and the Retail Sec-
Sector Code of Practice tor Code of Prac-
e Members of Asso- .
. tice under the Act
ciation of Kenya|e Promote awareness of the
Insurers provisions and uptake of |e Retail Sector Code
the Retail Sector Code of of Practice opera-
e Motor Assessors Practi . .
L ractice tionalized
Association of
Kenya (MAAK) e Reduced turn-
e National Asses- grounfl time L5
et investigations and
sors  Association settlement of mat-
(NAKI). ¢
ers
e Members of Kenya
Motor Repairers
Association (KEM-
RA)
Sensitization | ¢ Sarova Group of |e Promoting public knowl-|e Increased public
workshop Hotels Staff edge, awareness and un- knowledge, aware-
on Compe- derstanding of the provi- ness, and under-
tition Law sions of the buyer power standing of abuse
and Policy provisions of buyer power
provisions
Sensitization | e Senior = Manage- | ¢ Promoting public knowl-|e Enhanced aware-
workshop ment and staff of edge, awareness and un- ness, on consumer
on Compe- Jambo Shoppe derstanding on Consumer protection provi-
tition Law Protection provisions un- sions of the Act
and Policy der the Act
Sensitization | ¢  Business reporters | ¢ Promoting Authority’s | ¢  Enhanced report-
workshop mandate with practical in- ing on the Au-
on Compe- terventions and specifically thority’s mandate,
tition Law with regard to Mergers & interventions and
and Policy Acquisitions, Abuse of Buy- activities

er Power, Enforcement and
Compliance and Consumer
Protection
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Event Stakeholders Objective / key message Outcome

Sensitization | ¢ Members of the|e Promoting knowledge, | e Increased knowl-
workshop Law Society of awareness and understand- edge, awareness
on Compe- Kenya - Kisumu ing of the provisions of the and understand-
tition Law and Mombasa Competition Act ing of the Act by
and Policy branches advocates of the

High Court

iii. = Awards - Financial Reporting (FiRe)
Award

The Authority, for the 5" time in a row, won
the Financial Reporting (FiRe) Award for its
application of the International Public Sector
Accounting Standards (IPSAS) accrual basis
of reporting. In December 2021, the Authority
scooped the top prize for its outstanding ap-
plication of the IPSAS accrual basis of report-
ing out of sixty (60) semi-autonomous govern-
ment agencies. This is a prestigious award in
East Africa for financial reporting, sponsored
by the Capital Markets Authority (CMA),
Institute of Certified Public Accountants of
Kenya (ICPAK), Nairobi Securities Exchange
(NSE) and the Public-Sector Accounting Stan-
dards Board-Kenya (PSASB).
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This achievement underscores the Authority’s
consistency not only in financial reporting but
good governance, accountability, transpar-
ency and continual improvement while exe-
cuting its mandate and meeting its statutory
obligations. IPSAS are accounting standards
applied by public sector entities globally in the
preparation of financial statements. The main
benefits of use are enhanced accountability,
efficient use of resources and asset manage-
ment, as well as aiding in decision-making,
among others.



STRATEGIC GOAL THREE:

VISIBILITY AND
ORGANIZATIONAL NABILITY

i. Information and Communication
Technology

In the FY 2021/22, the Authority continued to
leverage on ICT to ensure seamless operations
and support service delivery to its stakehold-
ers. This was achieved through;

a. Enhancing Security of ICT Infra-
structure

Considering the likely increase in cyber se-
curity threats occasioned by remote working,
the Authority continually monitored the ICT
infrastructure to safeguard against attacks
and sensitized the staff members on appropri-
ate measures to mitigate against these threats.

b. Implementation of Storage Area Net-
work (SAN)

The Authority implemented SAN to comple-
ment the already existing infrastructure by
expanding the data storage capability, for in-
creased scalability and reliability in disaster
recovery.

c. Institutional Digital Repository

The Authority implemented an institution-
al digital repository in order to enhance its
knowledge management function, which will
create efficacy in the collection, preservation
and dissemination of information relevant to
the Authority’s mandate.

d. Launch of Mobile App

In a bid to further decentralize its service de-
livery points, and in line with the Govern-
ment’s agenda of leveraging technology to
enhance service delivery, in February 2022 the
Authority launched a mobile application on
Android and iOS platforms. As a result, stake-
holders can file complaints regarding matters
under the Act including abuse of buyer pow-
er, consumer complaints as well as against
businesses engaging in restrictive trade prac-
tices such as abuse of dominance, price fixing,
and collusive tendering.

Further, the mobile application enables stake-
holders to submit feedback (complaints and/
or compliments) regarding the level of service
delivery offered by the Authority in the execu-
tion of its mandate. The application has been
populated with the Authority’s activities, in-
cluding the Service Charter, Determinations,
Orders, Market Inquiries & Studies, and An-
nual Reports.

e. Upgrade of Access Control

During the year under review, the Authority

upgraded its physical access control system
by investing in a facial recognition system.
This enhanced access to the premises and se-
curity of the physical and information assets
of the Authority.

i.  Supply Chain Management

During the year under review, the Authority
ensured efficient procurement processes in its
acquisition of goods, works and services. The
Authority maintained Access to Government
Procurement Opportunities (AGPO) above
the minimum 30% threshold, as prescribed by
the Public Procurement and Asset Disposal
Act (2015) and Public Procurement and Asset
Disposal Regulations (2020). The Authority
awarded 56.2% and 69.4% of its total procure-
ment spending on tenders to special interest
groups (Youth, Women & PWD’s) and local
content respectively.

ii. Human Capital

The Human Resource and Administration
function supports the achievement of the Au-
thority’s mandate as enshrined in Section 13
of the Act by attracting, training and retaining
highly qualified, skilled and motivated staff.
The Authority enhanced capacity through
acquisition of talent to effectively deliver its
mandate, during the year, eight (8) positions
were competitively filled.

The staff numbers comprised of forty-six (46)
male and twenty-eight (28) female in compli-
ance with the Constitutional gender balance
requirement as per the figure 7 below;
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Figure 7: Staff Gender Representation

Staff Gender Representation (N=74)

Female, 38%

The staff composition categorized by age is
represented in the figure 8 below;

Figure 9: Staff Representation by County

Figure 8: Staff Representation by Age

Staff Category By Age (n=74)

<35 years M 36>years

The Staff composition complied with the Con-
stitutional requirement on regional diversity
as per Figure 9 below;

Staff Representation By County

1

Bomet
Embu
Kiambu
Kisumu
Laikipia

Homabay
Kakamega
¢

The Authority enhanced staff skills and knowl-
edge in Competition Law and Policy, Con-
sumer Protection, Management and Leader-
ship, through training of staff members. These
programmes were geared towards adopting
international best practices and equip them
with skills in emerging areas in Competition
Law Enforcement, succession planning, ef-
fective management and career progression.
Due to the effects of the COVID-19 Pandemic,
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the Authority continued to leverage on online
trainings. To ensure its professionals are in
good standing, the Authority also facilitated
Continuous Professional Development pro-
grammes.

The Authority continued to run the one-year
apprenticeship programme with the aim of
building capacity on Competition Law and
Policy in the labour market. Towards this end,



the Authority recruited five (5) Young Profes-
sionals who are Master Degree holders with a
bias in Law and Economics, and below the age
of thirty (30) years.

The Authority engaged ten (10) university
Graduates joining the labour market, in its
one-year internship programme, with a view
of exposing them to a real work environment
and enhance their skillsets and employability.
This is in support of the government’s agenda
of equipping the youth with requisite skills.

During the year under review, the percentage
of persons with disability (PWDs) in the work-
force stood at 3%. The Authority endeavours
to increase the numbers of the PWDs in the

Table 6: Standing Committees

S/ Committee
No.

Objective

Environmental
conservation
and Sustain-

ability

vironmental
and sustainability

To ensure and enhance en- | e
conservation

workforce to be in line with the requirements
of the National Council for Persons with Dis-
ability (NCPWD). To this end, in July 2021, the
Authority in collaboration with the Council,
registered to the NCPWD Employment Por-
tal geared towards attracting more qualified
PWDs candidates to apply for vacancies as
they fall due. Since then, seven (7) vacancies
have been advertised through the portal.

Standing Committee Activities

In compliance with statutory requirements
and enhancing employee welfare, the Au-
thority continues to implement the workplace
policies championed by the various standing
committees as follows;

Achievement

The Authority has over the past six
years planted over 8,000 trees in seven
(7) counties namely Nakuru, Thara-
ka-Nithi, Kilifi, Nairobi, Garissa,
Kiambu and Meru. The trees” survival
rate is 95%

e 2,500 different species of trees planted
at C.C.M Mbuju Primary School in Ti-
mau, Meru County. This exercise was
conducted in collaboration with Ken-
ya Forest Service (Ontulili Conservan-
cy), and members of the community

National Co-
hesion Values
and Principles
of Governance

To promote National Co-
hesion, values and princi-
ples of Governance in the
Authority and to the gen-
eral public

The Authority scored 100% in the Nation-
al Cohesion and Values indicator of the
FY 2021/2022 Performance Contract and
appeared Sixteen (16) times in the 2021
Annual President’s Report for imple-
menting five (5) commitments in the 2020
Annual President’s Report. This was in
addition to promoting the seventeen na-
tional values.

Complaints
Handling
Committee

To support an effective
complaints handling sys-
tem that promotes good
governance and efficient
public service delivery

Annual Score for the FY2021/22 was 100%

565 |
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iii.  Visibility and Corporate Image

In its Strategic Plan, the Authority has ear-
marked awareness creation activities as criti-
cal in enhancing knowledge about the Author-
ity’s mandate among stakeholders in a bid to
create a competition culture in our economy
and bolster compliance with the law. During
the year under review, the Authority engaged
in various activities meant to articulate the en-
forcement of competition law and policy. The
highlights of our interventions are;

i. The Authority engaged stakeholders
in two (2) Twitter Spaces events as
part of its efforts to expand aware-
ness creation and publicity channels
to include mediums that are cost-ef-
fective and facilitate feedback with
the Public. Spaces is a live-streamed
audio conversation feature available
on Twitter;

ii. In order to facilitate transparency
and consistency regarding its de-
cision-making process, as well as
expose our decisions to external
review and critique, the Authority
published its Determinations on its
Website for wide access by stake-
holders;

iii. By producing and disseminating
two (2) Newsletters in the financial
year under review, the Authority ap-
prised its stakeholders about key in-
terventions in various sectors of the
economy as well as activities aimed
at achieving our mandate of creat-
ing efficient markets for consumers.
The Publications are accessible on
the Authority’s Website;

O
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iv.

Vi.

The Authority published six (6)
Press Releases on various subjects to
elucidate the Authority’s mandate,
activities, and specific intervention.
The Press Releases are accessible on
the Authority’s Website;

In order to create a repository of
thought leadership regarding the
Authority’s technical and support
units, members of staff authored
seven (7) opinion pieces on various
topics including enhancing audit in
a new work environment, emerg-
ing consumer welfare concerns in
the e-commerce sector, and curtail-
ment of competition through min-
imum price fixing, among others.
The opinion pieces were published
in leading Newspapers and the Au-
thority’s Website; and

To expand the demographic scope
of the Authority’s sensitization ef-
forts, and include the youth who
have high access to the Internet-con-
nected devices, the Authority’s pro-
duced three (3) four-minute skits
with a popular comedian. The skits,
which sought to explain various
mandate areas in a widely palatable
manner, were disseminated on so-
cial media platforms, attracting sig-
nificant viewership.



Table 7: Summary of Performance against Predetermined Objectives for FY 2021/22

Strategic Key Performance Achieve-

Goal Objective Indicators Target ments Remarks
Deliv- To reform the % of Merger Notifica- | 100 97 3% of the notifi-
ering Merger Analysis | tions finalized cations were car-
Effective | Process in Or- ried forward to
Enforce- |der to Minimize FY2022/23 as they
ment Financial Burden were received on
on Businesses the last days of
the period under
review
% of advisory opinion | 100 100
requests provided
To Enhance No. of ABP cases 25 90
Deterrence on investigated
Unfair Market
Crenaliore o No. of sectors sensi- |3 3
Safeguard Access | tized
to Markets and | No. of BP Guidelines |1 1
Consumers reviewed
Increase detec- | % of consumer cases | 70 64 The 6% deficit is at-
tion and take finalized tributed to delay in
measures to procuring evidence
address mislead- from the complain-
ing and unfair ant, to enable finali-
practices that zation of the cases
harm consumers
To enhance No. of cases conclud- |16 33
deterrence on ed
anticompetitive
practices for sus- | No. of Compliance 12 17
tained consumer | checks finalized
welfare
Guidelines on SMP 1 1
developed
To entrench No. of advocacy 1 2
the Authority engagements with
as a Centre for competition and con-
Competition and | sumer protection law
Consumer Pro- scholars, researchers,
tection Law Economists and prac-
titioners
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Strategic

Key Performance

Achieve-

Goal Objective Indicators Target ments Remarks
Research | To advance No. of screening 1 2
& Advo- | knowledge of reports on emerging
cacy sectoral and areas
emerging mar- | No. of research re- - 2
To Enhance ef- | No. of capacity build- |3 3
fective Advocacy | ing initiatives
No. Advisory opin- |2 5
ions issued and
adopted
No. of Position 3 4
papers submitted to
international forums
No. of conferences 1 1
on Competition and
Consumer Protection
Visibil- | To enhance Re-certification to ISO | 1 1
ity And | institutional risk | 9001:2015 Quality
Organi- | management Management Stand-
zational | practices, busi- ard
Sustaina- | ness continuity | 9 of Employee, work | 83 88
bility and implementa- | environment Satisfac-
tion of standards | tjon Index
Capacity building in | 80 82

the following areas
among others; Big
Data and Digital
economy; Artificial
Intelligence; Platform
marketing; Buyer
Power
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B FINANCIAL STATEMENTS
FOR THE FY2021/22

REPORT OF THE DIRECTORS

The Directors submit their report together with the audited financial statements for the year end-
ed June 30, 2022, which show the state of the Competition Authority’s affairs.

i) Principal activities

The principal activities of the Authority continued to be regulation of market structure and con-
duct and consumer protection.

ii) Results

The results of the Authority for the year ended June 30, 2022, are set out on page 78.

iii)  Directors

The members of the Board of Directors who served during the year are shown on pages 12 - 17.
iv) Surplus Remission

In accordance with Regulation 219 (2) of the Public Financial Management (National Govern-
ment) Regulations 2015, the Authority is required to remit into the Consolidated Fund, 90% of
its surplus funds reported in the audited financial statements after the end of each financial year.
The Authority has not made provisions for remission of surplus during the year (FY 2020/21 Ksh.
Nil) to the Consolidated Fund due to a deficit registered for the year.

V) Auditors

The Auditor General is responsible for the statutory audit of the Authority in accordance with
Article 229 of the Constitution of Kenya and the Public Audit Act 2015.

By Order of the Board

Corporation Secretary/ Secretary to the Board
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FATEMENT OF DIRECTORS”
FSPONSIBILITIES

Section 81 of the Public Finance Management (PFM) Act No.18 of 2012 and section 14 of the State
Corporations Act Cap 446, require the Directors to prepare financial statements in respect of the
Authority, which give a true and fair view of the state of affairs of the Authority at the end of
the financial year and the operating results of the Authority for that year. The Directors are also
required to ensure that the Authority keeps proper accounting records which disclose with rea-
sonable accuracy the financial position of the Authority. The Directors are also responsible for
safeguarding the assets of the Authority.

The Directors are responsible for the preparation and presentation of the Authority’s financial state-
ments, which give a true and fair view of the state of affairs of the Authority for and as at the end
of the financial year ended 30" June, 2022. This responsibility includes: (i) maintaining adequate
financial management arrangements and ensuring that these continue to be effective throughout
the reporting period; (ii) maintaining proper accounting records, which disclose with reasonable
accuracy at any time the financial position of the Authority; (iii) designing, implementing and
maintaining internal controls relevant to the preparation and fair presentation of the financial
statements, and ensuring that they are free from material misstatements, whether due to error
or fraud; (iv) safeguarding the assets of the Authority; (v) selecting and applying appropriate ac-
counting policies; and (vi) making accounting estimates that are reasonable in the circumstances.

The Directors accept responsibility for the Authority’s financial statements, which have been pre-
pared using appropriate accounting policies supported by reasonable and prudent judgements
and estimates, in conformity with International Public Sector Accounting Standards (IPSAS), and
in the manner required by the PFM Act, 2012 and the State Corporations Act. The Directors are of
the opinion that the Authority’s financial statements give a true and fair view of the state of Author-
ity’s transactions during the financial year ended 30" June, 2022, and of the Authority’s financial
position as at that date. The Directors further confirm the completeness of the accounting records
maintained for the Authority, which have been relied upon in the preparation of the Authority’s
financial statements as well as the adequacy of the systems of internal financial control.

Nothing has come to the attention of the Directors to indicate that the Authority will not remain a
going concern for at least the next twelve months from the date of this statement.

The Authority’s financial statements were approved by the Board on 19" August, 2022 and signed
on its behalf by

\\}r’y o

Board Chairman Accounting Officer
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OFFICE OF THE AUDITOR-GENERAL P.O. Box 30084-00100

Enhancing Accountability Nalios!

REPORT OF THE AUDITOR-GENERAL ON COMPETITION AUTHORITY OF
KENYA FOR THE YEAR ENDED 30 JUNE, 2022

PREAMBLE

I draw your attention to the contents of my report which is in three parts:

A. Report on the Financial Statements that considers whether the financial statements
are fairly presented in accordance with the applicable financial reporting framework,
accounting standards and the relevant laws and regulations that have a direct effect
on the financial statements.

B. Report on Lawfulness and Effectiveness in Use of Public Resources which
considers compliance with applicable laws, regulations, policies, gazette notices,
circulars, guidelines and manuals and whether public resources are applied in a
prudent, efficient, economic, transparent and accountable manner to ensure
Government achieves value for money and that such funds are applied for intended
purpose.

C. Report on Effectiveness of Internal Controls, Risk Management and Governance
which considers how the entity has instituted checks and balances to guide internal
operations. This responds to the effectiveness of the governance structure, the risk
management environment, and the internal controls developed and implemented
by those charged with governance for orderly, efficient and effective operations of
the entity.

An unmodified opinion does not necessarily mean that an entity has complied with all
relevant laws and regulations, and that its internal controls, risk management and
governance systems are properly designed and were working effectively in the
financial year under review.

The three parts of the report are aimed at addressing the statutory roles and
responsibilities of the Auditor-General as provided by Article 229 of the Constitution,
the Public Finance Management Act, 2012 and the Public Audit Act, 2015. The three
parts of the report, when read together constitute the report of the Auditor-General.

REPORT ON THE FINANCIAL STATEMENTS
Opinion

| have audited the accompanying financial statements of Competition Authority of
Kenya set out on pages 75 to 102, which comprise the statement of financial position
as at 30 June, 2022, and the statement of financial performance, statement of changes

Report of the Auditor-General on Competition Authority of Kenya for the year ended 30 June, 2022

g
005
1SO 9001:2015 Certified




REPORT OF THE AUDITOR GENERAL FOR THE
COMPETITION AUTHORITY OF KENYA

in net assets, statement of cash flows and the statement of comparison of budget and
actual amounts for the year then ended, and a summary of significant accounting
policies and other explanatory information in accordance with the provisions of Article
229 of the Constitution of Kenya and Section 35 of the Public Audit Act, 2015. | have
obtained all the information and explanations which, to the best of my knowledge and
belief, were necessary for the purpose of the audit.

In my opinion, the financial statements present fairly, in all material respects, the
financial position of Competition Authority of Kenya as at 30 June, 2022, and of its
financial performance and its cash flows for the year then ended, in accordance with
International Public Sector Accounting Standards (Accrual Basis) and comply with the
Competition Act, 2010 and the Public Finance Management Act, 2012.

Basis for Opinion

The audit was conducted in accordance with International Standards of Supreme Audit
Institutions (ISSAls). | am independent of the Competition Authority of Kenya
Management in accordance with ISSAI 130 on Code of Ethics. | have fulfilled other
ethical responsibilities in accordance with the ISSAI and in accordance with other
ethical requirements applicable to performing audits of financial statements in Kenya.
| believe that the audit evidence | have obtained is sufficient and appropriate to provide
a basis for my opinion.

Key Audit Matters

Key audit matters are those matters that, in my professional judgment, are of most
significance in the audit of the financial statements. There were no key audit matters
to report in the year under review.

Other Information

The Directors are responsible for the other information, which comprises the statement
of corporate governance, Directors’ Report and the statement of Directors’
responsibilities. The other information does not include the financial statements and
my auditor’s report thereon. ;

My opinion on the financial statements does not cover the other information and | do
not express any form of assurance or conclusion thereon.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC
RESOURCES

Conclusion

As required by Article 229(6) of the Constitution, based on the audit procedures
performed, | confirm that, nothing has come to my attention to cause me to believe that
public resources have not been applied lawfully and in an effective way.

Report of the Auditor-General on Competition Authority of Kenya for the year ended 30 June, 2022
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REPORT OF THE AUDITOR GENERAL FOR THE
COMPETITION AUTHORITY OF KENYA

Basis for Conclusion

The audit was conducted in accordance with ISSAI 4000. The standard requires that |
comply with ethical requirements and plan and perform the audit to obtain assurance
about whether the activities, financial transactions and information reflected in the
financial statements are in compliance, in all material respects, with the authorities that
govern them. | believe that the audit evidence | have obtained is sufficient and
appropriate to provide a basis for my conclusion.

REPORT ON EFFECTIVENESS OF INTERNAL CONTROLS, RISK MANAGEMENT
AND GOVERNANCE

Conclusion

As required by Section 7(1)(a) of the Public Audit Act, 2015, based on the audit
procedures performed, | confirm that, nothing has come to my attention to cause me
to believe that internal controls, risk management and overall governance were not
effective.

Basis for Conclusion

The audit was conducted in accordance with ISSAI 2315 and ISSAI 2330. The
standards require that | plan and perform the audit to obtain assurance about whether
effective processes and systems of internal control, risk management and overall
governance were operating effectively, in all material respects. | believe that the audit
evidence | have obtained is sufficient and appropriate to provide a basis for my
conclusion.

Responsibilities of Management and the Board of Directors

Management is responsible for the preparation and fair presentation of these financial
statements in accordance with International Public Sector Accounting Standards
(Accrual Basis) and for maintaining effective internal controls as Management
determines is necessary to enable the preparation of financial statements that are free
from material misstatement, whether due to fraud or error and for its assessment of
the effectiveness of internal controls, risk management and overall governance.

In preparing the financial statements, Management is responsible for assessing the
Authority’s ability to continue to sustain its services disclosing, as applicable, matters
related to sustainability of services and using the applicable basis of accounting unless
Management is aware of the intention to terminate the Authority or to cease operations.

Management is also responsible for the submission of the financial statements to the
Auditor-General in accordance with the provisions of Section 47 of the Public Audit
Act, 2015.

In addition to the responsibility for the preparation and presentation of the financial
statements described above, Management is also responsible for ensuring that the
activities, financial transactions and information reflected in the financial statements
are in compliance with the authorities which govern them, and that public resources
are applied in an effective way.

Report of the Auditor-General on Competition Authority of Kenya for the year ended 30 June, 2022
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REPORT OF THE AUDITOR GENERAL FOR THE

COMPETITION AUTHORITY OF KENYA

The Board of Directors is responsible for overseeing the Authority’s financial reporting
process, reviewing the effectiveness of how Management monitors compliance with
relevant legislative and regulatory requirements, ensuring that effective processes and
systems are in place to address key roles and responsibilities in relation to overall
governance and risk management, and ensuring the adequacy and effectiveness of
the control environment.

Auditor-General’s Responsibilities for the Audit

The audit objectives are to obtain reasonable assurance about whether the financial
statements as a whole are free from material misstatement, whether due to fraud or
error, and to issue an auditor's report that includes my opinion in accordance with the
provisions of Section 48 of the Public Audit Act, 2015 and submit the audit report in
compliance with Article 229(7) of the Constitution. Reasonable assurance is a high
level of assurance, but is not a guarantee that an audit conducted in accordance with
ISSAls will always detect a material misstatement and weakness when it exists.
Misstatements can arise from fraud or error and are considered material if, individually
or in the aggregate, they could reasonably be expected to influence the economic
decisions of users taken on the basis of these financial statements.

In addition to the audit of the financial statements, a compliance audit is planned and
performed to express a conclusion about whether, in all material respects, the
activities, financial transactions and information reflected in the financial statements
are in compliance with the authorities that govern them and that public resources are
applied in an effective way, in accordance with the provisions of Article 229(6) of the
Constitution and submit the audit report in compliance with Article 229(7) of the
Constitution.

Further, in planning and performing the audit of the financial statements and audit of
compliance, | consider internal control in order to give an assurance on the
effectiveness of internal controls, risk management and overall governance processes
and systems in accordance with the provisions of Section 7(1)(a) of the Public Audit
Act, 2015 and submit the audit report in compliance with Article 229(7) of the
Constitution. My consideration of the internal control would not necessarily disclose all
matters in the internal control that might be material weaknesses under the ISSAls. A
material weakness is a condition in which the design or operation of one or more of the
internal control components does not reduce to a relatively low level the risk that
misstatements caused by error or fraud in amounts that would be material in relation
to the financial statements being audited may occur and not be detected within a timely
period by employees in the normal course of performing their assigned functions.

Because of its inherent limitations, internal control may not prevent or detect
misstatements and instances of non-compliance. Also, projections of any evaluation of
effectiveness to future periods are subject to the risk that controls may become
inadequate because of changes in conditions, or that the degree of compliance with
the policies and procedures may deteriorate.

As part of an audit conducted in accordance with ISSAIs, | exercise professional
judgement and maintain professional skepticism throughout the audit. | also:

Report of the Auditor-General on Competition Authority of Kenya for the year ended 30 June, 2022
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REPORT OF THE AUDITOR GENERAL FOR THE
COMPETITION AUTHORITY OF KENYA

¢ Identify and assess the risks of material misstatement of the financial statements,
whether due to fraud or error, design and perform audit procedures responsive to
those risks, and obtain audit evidence that is sufficient and appropriate to provide
a basis for my opinion. The risk of not detecting a material misstatement resulting
from fraud is higher than for one resulting from error, as fraud may involve collusion,
forgery, intentional omissions, misrepresentations, or the override of internal
control.

» Evaluate the appropriateness of accounting policies used and the reasonableness
of accounting estimates and related disclosures made by the Management.

¢ Conclude on the appropriateness of the Management's use of the applicable basis

of accounting and, based on the audit evidence obtained, whether a material

uncertainty exists related to events or conditions that may cast significant doubt on

the Authority’s ability to continue to sustain its services. If | conclude that a material

uncertainty exists, | am required to draw attention in the auditor’s report to the

related disclosures in the financial statements or, if such disclosures are

( inadequate, to modify my opinion. My conclusions are based on the audit evidence

' obtained up to the date of my audit report. However, future events or conditions
may cause the Authority to cease to continue to sustain its services.

e Evaluate the overall presentation, structure and content of the financial statements,
including the disclosures, and whether the financial statements represent the
underlying transactions and events in a manner that achieves fair presentation.

* Obtain sufficient appropriate audit evidence regarding the financial information and
business activities of the Authority to express an opinion on the financial
statements.

» Perform such other procedures as | consider necessary in the circumstances.

| communicate with the Management regarding, among other matters, the planned
scope and timing of the audit and significant audit findings, including any significant
deficiencies in internal controls that are identified during the audit.

| also provide Management with a statement that | have complied with relevant ethical
requirements regarding independence and to communicate with them all relationships
and other matters that may reasonably be thought to bear on my independence and
where applicable, related safeguards.

CPA Na €8S
AUDITOR-GENERAL

Nairobi

27 January, 2023

Report of the Auditor-General on Competition Authority of Kenya for the year ended 30 June, 2022
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STATEMENT OF FINANCIAL PERFORMANCE
FOR THE YEAR ENDED 30TH JUNE 2022

2021/2022 2020/2021

Note Kshs. Kshs.
Revenue
Revenue from Non-Exchange Transactions
Transters from Government & Other Government Entities 2 330,887,523 260,444,969
Fees, Fines and Penalties 3 12,721,429 59,402,219

343,608,952 319,847,188
Revenue from Exchange Transactions
Rendering of Services 3 120,461,168 91,234,676
Finance Income 4 17,974,137 18,811,001
Other Income 5 1,689,745 -
140,125,050 110,045,678

Total Revenue 483,734,002 429,892,865
Expenses
Employee Costs 6 275,627,985 265,881,252
Remumneration of Directors 7 11,341,337 10,081,722
Depreciation & Amortisation Expense 8 23,918,205 27,504,527
Policy, Risk, Competition & Consumer Protection Expenses 9 76,981,962 53,573,384
Repairs & Maintenance 10 20,282,580 14,324 546
Contracted Services 11 4,631,403 5,423,588
Use of Goods & Services 12 78,639,379 75,093,582
Finance Costs 13 - 405,363
Total Expenses 491,422,851 455,287,963
Other Gains(Losses)
Profit (Loss) on Disposal of Assets 14 9,953 (762,986)
Surplus (Deficit) for the year (7,678,896) (26,158,083)

The notes set out on pages 80 to 102 form an integral part of these Financial Statements

The financial statements set out on pages 75 to 79 were signed on behalf of the Board Directors
on 19, August 2022 by:

Amb. Nelson Ndirangu, OGW CPA Ambrose Ageng’a
Board Chairman Head of Finance
ICPAK No.3461
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STATEMENT OF FINANCIAL POSITION AS AT

30™ JUNE 2022

Assets

Current Assets

Cash and Cash Equivalents

Receivables from Exchange Transactions

Inventories

Non-Current Assets

Securities & Deposits

Receivables from Exchange Transactions
Property, Plant & Equipment
Intangibles Assets

Total Assets

Liabilities

Current Liabilities

Trade and other Payables
Current Provisions

Current Deferred Capital Income

Current Employee Benefit Obligation

Non-Current Liabilities
Non Current Deferred Capital Income

Non Current Employee Benefit Obligation

Total Liabilities
Net Assets
General Reserve

Accumulated Surplus
Capital Fund

Note

17
18

16
17
19
20

21
22
23
24

23
24

2021/2022 2020/2021
Kshs Kshs
241,574,879 139,137,939
206,246,469 169,557,824
2,485,752 4,202,051
450,307,101 312,897,814
137,234,562 271,155,823
20,849,813 -
51,949,381 43,909,252
36,297,754 46,417,005
246,331,510 361,482,080
696,638,611 674,379,894
18,116,075 18,380,866
6,206,400 6,357,300
7,120,851 5,867,648
40,618,826 -
72,062,152 30,605,814
73,602,344 65,118,070
29,754,490 49,757,489
103,356,834 114,875,559
175,418,986 145,481,374
521,219,625 528,898,521
416,886,181 416,886,181
50,951,625 58,630,522
53,381,820 53,381,820
521,219,625 528,898,523

The financial statements set out on pages 75 to 79 were signed on behalf of the Board of Directors

on 19, August 2022 by:
A

\'@;k/(\\“/,’ '

Amb. Nelson Ndirangu, OGW
Board Chairman
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CPA Ambrose Ageng’a
Head of Finance
ICPAK No.3461

Director General



STATEMENT OF CHANGES IN NET ASSETS
FOR THE YEAR ENDED 30™ JUNE 2022

General Accumulated Total Fund
Reserve Surplus Capital Fund
Note Kshs Kshs Kshs Kshs
1st July 2020 316,886,182 190,693,244 53,381,820 560,961,246
Surplus/deficit for the Year (26,158,083) (26,158,083)
Surplus Paid to National Treasury (5,904,640) (5,904,640)
Transfer to Mortgage Scheme 100,000,000 (100,000,000) -
At 30th June 2021 416,886,182 58,630,521 53,381,820 528,898,523
1st July 2021 416,886,182 58,630,521 53,381,820 528,898,523
Surplus/deficit for the Year (7,678,896) (7,678,896)
At 30th June 2022 416,886,182 50,951,625 53,381,820 521,219,627

005
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STATEMENT OF CASH FLOWS FOR THE YEAR

ENDED 30™ JUNE 2022

Cashflows from Operating Activities
Surplus from Operating Activities
Depreciation & Amortisation Expense
Profit on Disposal of Assets

Adjustments for Changes in Working Capital
(Increase)/Decrease in Receivables
(Increase)/Decrease in Inventories
(Increase)/Decrease in Securities & Deposits
Increase/(Decrease) in Trade and Other Payables
Increase/(Decrease) in Current Provisions
Increase/(Decrease) Detferred Capital Income
Increase/(Decrease) Employee Benefit Obligation

Net Cashflows from Operating Activities

Cashflows from Investing Activities
Purchase of Plant Property & Equipment
Purchase of Intangible Assets

Insurance compensation Received

Cashflows from Financing Activities
Surplus Paid to National Treasury

Net Increase/(Decrease) in cash and cash equivalents

Cash and cash equivalents at 1st July

Cash and Cash Equivalents as at 30th June

Note

14

17
18
16
21
22
23
24

19
20
14

2021/2022 2020/2021
Kshs Kshs
(7,678,896) (26,158,083)
23,918,205 27,504,527
(9,953) 762,986
16,229,356 2,109,429
(57,538,457) (95,180,159)
1,716,299 1,100,744
133,921,260 86,656,576
(264,791) (52,440,435)
(150,900) 299,533
9,737,477 22,130,031
20,615,827 18,978,777
108,036,714 (18,454,933)
124,266,070 (16,345,504)
(19,941,361) (8,492,680)
(1,980,000) (2,389,364)
92,232 -
(21,829,129) (10,882,043)
- (5,904, 640)
- (5,904,640)
102,436,941 (33,132,187
139,137,939 172,270,125
241,574,880 139,137,939

The financial statements set out on pages 75 to 79 were signed on behalf of the Board of Direc-

tors on 19", August 2022 by:

Amb. Nelson Ndirangu, OGW
Board Chairman

CPA Ambrose Ageng’a
Head of Finance

ICPAK No.3461
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STATEMENT OF COMPARISON OF BUDGET
AND ACTUAL AMOUNTS FOR THE YEAR
ENDED 30™ JUNE 2022

Revenue

Transfers from Govt & Other Govt Entities
Fines,Penalties and Levies

Rendering of Services

Finance Income

Other Income

Total Income

Expenses

Employee Costs

Remuneration of Directors
Depreciation & Amortisation Expense
Policy, Risk, Competition & Consumer
Protection Expenses

Contracted Services

Repairs & Maintenance

Finance Costs

Use of Goods & Services

Surplus/(Deficit)

NOTES:

Utilisation

E=D/C

99%

70
2:’ x{)

115%
225%
56%

96%
100%

o

100%

33%

§7%
i

§1%

Original Adjust-  Final Actual on Com-  Performance % of
Budget ments Budget  parable Basis Difference
Kshs Kshs Kshs Kshs Kshs
A B C=A+B) D E=(C-D)
335,887,523 335,887,523 330,887,523 (5,000,000
47,000,000 47,000,000 12,721,429 (34,278,571)
105,000,000 105,000,000 120,461,168 15,461,168
8,000,000 8,000,000 17,974,137 9974137
3,000,000 3,000,000 1,689,745 (1,310,255)
498,837,523 - 498,887,523 483,734,002 (15,153,521)
286,698,000 286,698,000 275,627,985 11,070,015
11,360,000 11,360,000 11,341,337 18,663
23,918,205 (23,918,205)
77,088,362 77,088,362 76,981 962 106,400
14,096,000 14,096,000 4,631,403 9,464 597
23,200,000 23,200,000 20,282,580 2917 420
600,000 600,000 - 600,000
97,280,000 97,280,000 78,639,379 18,640,621
510,322,362 - 510322362 491,422 851 18,899,511
(7,688,849)

i.  Other than the depreciation and amortisation recognized in the statement of financial
performance and actual payments for the purchase of Assets and surplus on disposal
of fixed assets shown on the face of the statement of comparison of budget and actual
amounts, there are no reconciling items to warrant a reconciliation between surplus as
per statements of financial performance and comparison of budget and actual amounts.

ii.  An explanation of differences between actual and budgeted amounts (10% over/ un-
der) have been provided in detail under note 36 as required by IPSAS 24.14

Q2
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NOTES TO THE FINANCIAL STATEMENTS

Statement of Compliance and Basis of Prepa-
ration

The financial statements have been prepared
on a historical cost basis. The preparation of
financial statements in conformity with Inter-
national Public Sector Accounting Standards
(IPSAS) allows the use of estimates and as-
sumptions. It also requires management to
exercise judgement in the process of applying
the Authority’s accounting policies. The ar-
eas involving a higher degree of judgement
or complexity, or where assumptions and
estimates are significant to the financial state-
ments, are disclosed in Note 1(s) of these fi-
nancial statements.

The financial statements have been prepared
and presented in Kenya Shillings, which is the
functional and reporting currency of the Au-
thority.

The financial statements have been prepared
in accordance with the PFM Act, the State Cor-
porations Act, and International Public Sector
Accounting Standards (IPSAS). The account-
ing policies adopted have been consistently
applied to all the years presented.

1. Adoption of new and revised standards

a. New and amended standards and
interpretations in issue effective in
the year ended 30* June, 2022

The Authority did not early — adopt any new
or amended standards in the year ended 30th
June, 2022 while amendments to IPSAS 13,
IPSAS 21 and IPSAS 26 and IPSAS 17& 33
removing the transatisional provisions have
no impact of note to the Authority’s financial
Statements given the Authority’s dealings
does not ordinarily result in a significant por-
tion of cash generating assets and the Author-
ity is not a first time IPSAS adopter.

b. New and amended standards and
interpretations in issue but not yet
effective in the year ended 30™ June,
2022

The proposed new amendments to IPSAS 41

p COMPETITION
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and 42 have no significant impact on the Au-
thority’s financial statements for the year end-
ed 30™ June, 2022 given the reliance on direct
government funding through exchequer to
fund its operation. Financial instruments are
not projected to form a significant part of the
Authorities assets in the foreseeable future.

A summary of the significant accounting pol-
icies, which have been consistently applied in
the preparation of these annual financial state-
ments, are disclosed below.

Summary of Significant Accounting Policies
a. Revenue Recognition

Revenue is the gross inflow of economic ben-
efits or service potential during the reporting
period when those inflows result in an in-
crease in net assets other than increases re-
lating to contributions from Government as
owner.

i.  Revenue from non-exchange transac-
tions

Non-exchange transactions are transactions
that are not exchange transactions. In a non-ex-
change transaction, the Authority receives val-
ue from another entity without directly giving
approximately equal value in exchange, or
gives value to another entity without direct-
ly receiving approximately equal value in ex-
change.

Recognition and measurement

An inflow of resources from a non-exchange
transaction recognized as an asset is rec-
ognised as a revenue except to the extent that
a liability is also recognized in respect of the
same inflow.

As the Authority satisfies a present obligation
recognised as a liability in respect of an inflow
of resources from an asset, it reduces the car-
rying amount of the liability recognised and
recognises an amount of revenue equal to that
reduction.

Revenue from non-exchange transaction is
measured at the amount of the increase in net
assets recognised by the Authority.



a. Fines and penalties

The Authority recognizes revenues from
fines and penalties when received and the
asset recognition criteria are met. To the ex-
tent that there is a related condition attached
that would give rise to a liability to repay the
amount, deferred income is recognized in-
stead of revenue.

b. Exchequer transfers

The Authority recognizes Revenue from ex-
chequer allocation when the monies are re-
ceived and asset recognition criteria are met.
To the extent that there is a related condition
attached that would give rise to a liability to
repay the amount, deferred income is recog-
nized instead of revenue.

c. Transfers from other government
entities

Revenues from non-exchange transactions
with other government entities are measured
at fair value and recognized on obtaining
control of the asset (cash, goods, services and
property) if the transfer is free from conditions
and it is probable that the economic benefits or
service potential related to the asset will flow
to the Authority and can be measured reliably.

Other non-exchange revenues are recognized
when it is probable that the future economic
benefits or service potential associated with
the asset will flow to the Authority and fair
value of the asset can be measured reliably.

ii.  Revenue from exchange transactions

An exchange transaction is one where the Au-
thority receives a fee and in exchange investi-
gates and assesses whether a merger is likely
to substantially prevent or lessen competition
and whether a merger can or cannot be jus-
tified on substantial public grounds and or
for exemptions. Fair value is the amount for
which an asset could be exchanged or a lia-
bility extinguished, between knowledgeable,
willing parties in an arm’s length transaction.
In arriving at the consideration due from an
exchange transaction, the Authority applies
the following tarrrifs structure;

a. Merger filling fees

This is an amount payable to the Authority
by merging parties when filing for a merger
in exchange for the Authority considering the
application and granting approval with or
without conditions as the case may be. The
amount payable is graduated from Ksh.1M-
Ksh.4M for turnover or asset base from
Ksh.1B-Ksh.50B respectively whichever is
higher.

Recognition and measurement

Revenue is measured at the fair value of the
consideration received or receivable, net of
trade discounts and volume rebates.

Merger filling fees

The Authority recognizes revenue from local
merger filling fees by reference to the stage of
completion when the outcome of the trans-
action can be estimated reliably. The stage of
completion is measured by reference to labour
hours incurred to date as a percentage of total
estimated labour hours. Where the outcome
cannot be measured reliably, revenue is rec-
ognized only to the extent that the expenses
incurred are recoverable. The Authority’s
share of the Merger filling fees from COMESA
Competition Commission is recognized when
received.

b. Budget information

The Authority is typically subject to budgetary
limits in the form of appropriations or budget
authorisations, which is given effect through
authorising legislation. Public Finance Man-
agement Act No.18 of 2012 requires public en-
tities to include in their reports information on
whether resources were obtained and used in
accordance with the legally adopted budget.

The original budget for FY 2021/22 was ap-
proved by the National Treasury on 30th
June, 2021. Subsequent revisions or addition-
al/reduced appropriations were made to the
approved budget in accordance with specific
approvals from the Authority’s board. The ad-
ditional/reduced appropriations are added/
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NOTES TO THE FINANCIAL STATEMENTS cont...

subtracted to the original budget by the Au-
thority upon receiving the respective approv-
als in order to conclude the final budget.

The approved budget is prepared on an accru-
al basis and presented by functional classifi-
cations linked to performance outcome objec-
tives and covers the period 1st July, 2021 to
30th June, 2022.

As a result of the adoption of the accrual ba-
sis for budgeting purposes, there are no major
timing differences to include in the reconcilia-
tion between the actual comparable amounts
and the amounts presented as a separate ad-
ditional financial statement in the statement
of comparison of budget and actual amounts.

A comparison of budget and actual amounts,
prepared on a comparable basis to the ap-
proved budget, is presented in the statement
of comparison of budget and actual amounts.

c. Property Plant and equipment

The cost of an item of property, plant and
equipment is recognized as an asset when;

e It is probable that future economic ben-

efits or service potential associated with
the item will flow to the Authority; and
e The cost can be measured reliably.

All property, plant and equipment are stat-
ed at cost less accumulated depreciation and
impairment losses. Cost includes expendi-
ture that is directly attributable to the acqui-
sition of the items. When significant parts of
property, plant and equipment are required
to be replaced at intervals, the Authority rec-
ognizes such parts as individual assets with
specific useful lives and depreciates them ac-
cordingly. Likewise, when a major inspection
is performed, its cost is recognized in the car-
rying amount of the plant and equipment as
a replacement if the recognition criteria are
satisfied. All other repair and maintenance
costs are recognized in surplus or deficit as
incurred.

Where an asset is acquired in a non-exchange
transaction for nil or nominal consideration
the asset is initially measured at its fair value.

The useful lives of items of property, plant
and equipment have been assessed as follows:

Item Depreciation Method Average Useful Life
Furniture and fixtures Reducing balance 8 Years
Motor Vehicles Reducing balance 4 Years
Office equipment Reducing balance 8 Years

IT equipment
1. Computer equipment Reducing balance 3 Years
2. Servers Reducing balance 3 Years

The depreciable amount of an asset is allocat-
ed on a systematic basis over its useful life.
The Authority assesses at each reporting date
whether there is any indication that the Au-
thority’s expectation about the residual value
and the useful life of an asset have changed
since the preceding reporting date. If any
such indication exists, the Authority revises
the expected useful life and/or residual value
accordingly.
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The change is accounted for as a change in an
accounting estimate. The depreciation charge
for each period is recognized in surplus or
deficit. Items of property, plant and equip-
ment are derecognized when disposed of or
when there are no further economic benefits
or service potential expected from the use of
the asset.

It is the policy of the Authority to charge full



depreciation on all its non-current assets in-
cluding intangible assets in the year of pur-
chase and no depreciation in the year of dis-
posal.

d. Leases

The Authority has a running operating lease
agreement with the Kenya Railways Staff Re-
tirement Benefit Scheme that also includes an
annual escalation clause of 5% for the provi-
sion of the office block that houses its Head-
quarters. Obligations arising out of the oper-
ating lease are recognised as an expense on
a straight line basis over the lease term. The
difference between the amounts recognized as
an expense in the Statement of Financial Per-
formance and the contractual payments are
recognised as an operating lease liability or
asset as appropriate.

e. Intangible Assets

An intangible asset is recognized as an asset
when;

e Itis probable that future economic ben-
efits or service potential associated with

Item ‘

Depreciation Method ‘

the item will flow to the Authority; and
e The cost or fair value can be measured
reliably.

Intangible assets are carried at cost less any
accumulated amortisation and any impair-
ment losses. The cost of intangible assets ac-
quired in a non-exchange transaction is their
fair value at the date of the exchange. The am-
ortisation period and the amortisation meth-
od for intangible assets are reviewed at each
reporting date.

The useful life of the intangible assets is as-
sessed as either finite or indefinite. Reassess-
ing the useful life of an intangible asset with
finite useful life after it was classified as in-
finite is an indicator that the asset may have
been impaired. As a result, the asset is tested
for impairment and the remaining carrying
amount is amortised over its useful life. Intan-
gible assets are acquired.

Amortisation is provided to write down the
intangible assets, on a reducing balance basis,
to their residual values as follows:

Average Useful Life

Computer software ‘

f. Inventories

Inventories are initially measured at cost ex-
cept where inventories are acquired through
a non-exchange transaction, then their cost
are the fair value as at the date of acquisition.
Subsequently inventories are measured at the
lower of cost and net realizable value.

Net realizable value is the estimated selling
price in the ordinary course of operations,
less the estimated costs of completion and
the estimated costs necessary to make the
sale, exchange, or distribution. Inventories
are recognized as an expense when deployed
for utilization or consumption in the ordinary
course of operations of the Entity.

Reducing balance

‘ 4 Years

g. Provisions
Provisions are recognized when:

e The Authority has a present obligation
(legal or constructive) as a result of a past
event,

e It is probable that an outflow of resourc-
es embodying economic benefits or ser-
vice potential will be required to settle
the obligation; and

e A reliable estimate can be made of the
amount of the obligation.

The amount of the provision is the best es-
timate of the expenditure expected to be re-
quired to settle the obligation at the reporting
date.
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Where the Authority expects some or all of a
provision to be reimbursed, for example, un-
der an insurance contract, the reimbursement
is recognized as a separate asset only when
the reimbursement is virtually certain. The
expense relating to any provision is present-
ed in the statement of financial performance
net of any reimbursement. Provisions are
reviewed at each reporting date and are ad-
justed to reflect the current best estimate and
are reversed if it is no longer probable that an
outflow of economic resources embodying
economic benefits or service potential will be
required, to settle the obligation. The details of
the provisions made in preparing these Finan-
cial Statements are disclosed in note 22.

h. Contingent liabilities

The Entity does not recognize a contingent li-
ability but discloses details of any contingen-
cies in the notes to the financial statements,
unless the possibility of an outflow of resourc-
es embodying economic benefits or service
potential is remote.

i. Contingent assets

The Authority does not recognize a contingent
asset but discloses details of a possible asset
whose existence is contingent on the occur-
rence or non-occurrence of one or more uncer-
tain future

events not wholly within the control of the
Entity in the notes to the financial statements.
Contingent assets are assessed continually to
ensure that developments are appropriate-
ly reflected in the financial statements. If it
has become virtually certain that an inflow
of economic benefits or service potential will
arise and the asset’s value can be measured
reliably, the asset and the related revenue are
recognized in the financial statements of the
period in which the change occurs.

j. Nature and purpose of reserves

The Authority creates and maintains reserves
in terms of specific requirements. As at 30th
June, 2022, the Authority had a general Re-
serve fund of Ksh. 50,951,625 consisting of ac-
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cumulated surpluses arising from the excess
of income over expenses in the Statement of
Financial performance.

k. Changes in Accounting policies and
estimates

The Authority recognizes the effects of chang-
es in accounting policy retrospectively. The
effects of changes in accounting policy are
applied prospectively if retrospective applica-
tion is impractical.

1. Employee Benefits

The Authority operates a retirement benefit
scheme for all its permanent and pensionable
employees. Further an amount equivalent to
31% of basic salary has been set aside as gra-
tuity for all employees on contract. The provi-
sions for employee entitlements to salaries and
annual leave represent the amount which the
organisation has a present obligation to pay as
a result of employees’ services provided for at
the reporting date. The contribution towards
employee pension scheme and staff gratuity
for employees on contract are recognized in
the statement of financial performance in the
year in which the employees rendered their
services to the Authority.

m. Foreign Currency Transactions

Transactions in foreign currencies are initially
accounted for at the ruling rate of exchange
on the date of the transaction. Trade creditors
or debtors denominated in foreign currency
are reported at the statement of financial posi-
tion reporting date by applying the exchange
rate on that date. Exchange differences arising
from the settlement of creditors, or from the
reporting of creditors at rates different from
those at which they were initially recorded
during the period, are recognized as income
or expenses in the period in which they arise.

n. Related Parties

The Authority regards a related party as a per-
son or an entity with the ability to exert con-
trol individually or jointly, or to exercise sig-
nificant influence over the Authority, or vice
versa. Members of key management and their



close family members are regarded as related
parties and comprise the Director General,
members of the Authority’s board and Man-
agers. Other related

parties include; The Competition tribunal and
the parent Ministry; The National Treasury.
Details of transactions with related parties are
as disclosed in note 29.

o. Cash and Cash Equivalents

Cash and cash equivalents comprise cash
on hand and cash at bank, short-term de-
posits on call and highly liquid investments
with an original maturity of three months or
less, which are readily convertible to known
amounts of cash and are subject to insignif-
icant risk of changes in value. Bank account
balances include amounts held at various
commercial banks at the end of the financial.
The details of the Authority’s cash balances
are shown in note 15.

p. Commitments

Commitments represent goods/services that
have been contracted/ordered, but no delivery
has taken place at the reporting date. These
amounts are not recognised in the statement
of financial position as a liability or as expen-
diture in the statement of financial perfor-
mance as the annual financial statements are
prepared on an accrual basis of accounting
but are however disclosed as part of the dis-
closures in note 31.

q. Comparative Figures

Where necessary comparative figures for the
previous financial year have been amended
or reconfigured to conform to the required
changes in presentation.

r. Subsequent Events

Events after the reporting date are those
events, both favourable and unfavourable,
that occur between the reporting date and the
date when the financial statements are autho-
rised for issue. Subsequent events can be clas-
sified into two types:

i. those that provide evidence of conditions
that existed at the reporting date(adjust-
ing events after the reporting date); and

ii. those that are indicative of condi-
tions that that arose after the reporting
date(non-adjusting events)

The Authority will adjust the amounts rec-
ognised in the financial statements to reflect
adjusting events after the reporting date once
the event occurred. The Authority will dis-
close the nature of the event and an estimate
of its financial effects or a statement that such
estimate cannot be made in respect of all ma-
terial non-adjusting events, where non-disclo-
sure could influence the economic decisions of
users taken on the basis of the financial state-
ments. There have been no events subsequent
to the financial year end with a significant im-
pact on the financial statements for the year
ended June 30, 2022.

s. Significant judgements and sources
of estimation uncertainty

In preparing annual financial statements in
conformity with IPSAS management is re-
quired to make judgments, estimates and
assumptions that affect the amounts of rev-
enues, expenses, assets and liabilities repre-
sented in the annual financial statements and
related disclosures at the end of the reporting
period. However, uncertainty about these as-
sumptions and estimates could result

in outcomes that require a material adjust-
ment to the carrying amount of the asset or
liability affected in future periods. Significant
judgements, estimates and assumptions in-
clude;

i.  Estimates and assumptions

The key assumptions concerning the future
and other key sources of estimation uncer-
tainty at the reporting date that have a signif-
icant risk of causing a material adjustment to
the carrying amounts of assets and liabilities
within the next financial year, are described
below. The Authority based its assumptions
and estimates on parameters available when
the financial statements were prepared. How-
ever, existing circumstances and assumptions
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about future developments may change due
to market changes or circumstances arising be-
yond the control of the Authority. Such chang-
es are reflected in the assumptions when they
occur as required by IPSAS 1.140.

ii. Useful lives and residual values

The useful lives and residual values of assets
are assessed using the following indicators to
inform potential future use and value from
disposal:

i.  The condition of the asset based on
the assessment of experts employed
by the Authority

ii.  The nature of the asset, its suscepti-

bility and adaptability to changes in
technology and processes

The nature of the processes in which
the asset is deployed

iii.

iv.  Availability of funding to replace
the asset

v.  Changes in the market in relation to
the asset

iii. = Depreciation and amortisation

The Authority’s management determines the
estimated useful lives and related deprecia-
tion charges on the basis of the Industry norm
and increases the depreciation charge where
useful lives are less than previously estimated.

2. a) Transfers from Ministries, Departments and Agencies

Amount rec- Amount de- Amount Total grant income during

ognized in ferred under | recognized in | the year

Statement of deferred capital fund

financial perfor- Income

mance

2021/22 2020/21
Ksh. Ksh. Ksh. Ksh. Ksh.

The National 307,625,000 20,262,523 - 327,887,523 252,444,969
Treasury-Ex-
chequer
Total 307,625,000 20,262,523 - 327,887,523 252,444,969

All transfers recorded and recognized in the Statement of Financial performance have been con-
firmed and reconciled with those recorded by the transferring Ministry-The National Treasury.

b) Transfers from Other Government Entities

Description 2021/2022 2020/2021
Ksh. Ksh.

Unconditional grants

Operational grant - -

Total Unconditional Grants - -

Conditional grants

Regional Integration Implementation Program (RIIP) 3,000,0000 8,000,000

Total government grants and subsidies 3,000,0000 8,000,000

The Authority is one of the implementing agencies of the Regional Integration Implementation
Program under the COMESA Competition Commission Integration Program. In the FY 2021/2022,
the Authority received Ksh. 3M as compared to Ksh. 8M in the previous FY. All agencies which
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are beneficiaries of the fund are required to report on the progress and impact of the expenditure
on the program to guarantee continued funding.

3. Fees, Fines & Penalties and fees from rendering of services

Fees, Fines and penalties are levied against companies found to infringe the Competition law by
engaging in unfair trade practices. This includes consummating mergers without approval by the
Authority as well as infringements of consumer rights/welfare.

Rendering of services fees relates to revenue generated from merger cases filed by merging/ac-
quiring Companies both locally and regionally with the COMESA Competition Commission.
The Authority’s share of the COMESA filling fees is arrived at using a predetermined formula
agreed upon by and applicable to all the member Countries and is recognized when received. The
total received in respect of each category is as shown below;

Description 2021/2022 2020/2021
Ksh. Ksh.

Merger filling fees-Local 34,077,158 40,000,000
Merger filling fees-COMESA 86,384,009 51,234,676
Fines & Penalties 12,721,429 59,402,219
Total 133,182,596 150,636,895

4. Finance Income

Descriptions 2021/2022 2020/2021
Ksh. Ksh.

Interest from fixed deposits 17,974,137 18,811,001
Total 17,974,137 18,811,001

The Authority recognizes that the revenue it receives both from exchequer and Appropriation in
Aid (AIA) are not necessarily evenly matched with its spending pattern throughout the year. In
addition, the Authority provides for Gratuity at the rate of 31% of basic pay on all employees on
contract which is only payable at expiry of contract or separation. Accordingly, any surplus cash
is invested in short-term fixed deposits to generate AIA by way of interest on deposits.

5. Other Income

Other income amounting to Ksh. 1,689,745 (FY 2020/2021-Nil) relates to training fees charged on
law and economic regulation course which the Authority conducts annually. Participants pay a
fee to meet the running costs of the course.

6. Employee Costs

2021/2022 2020/2021

Ksh. Ksh.

Salaries and Allowances 214,689,225 208,132,596
Contribution to Pensions 17,270,264 18,111,725
Staff Gratuity 20,615,827 18,924,777
Staff Medical Insurance 23,203,569 19,716,621
Decrease in Provision for Staff Leave (150,900) 995,533
Total 275,627,985 265,881,252
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7. Remuneration of Directors

2021/2022 2020/2021
Ksh. Ksh.
Sitting & Lunch Allowances 1,845,920 2,691,988
Honoraria 812,903 960,000
Board Induction & Travel 2,923,881 6,286,674
Telephone 199,452 -
Insurance 37,346 37,055
Local Travel Costs 3,513,577 106,005
Conference Facilities 2,008,258 -
Total 11,341,337 10,081,722
8. Depreciation and Amortization
2021/2022 2020/2021
Ksh. Ksh.
Property, Plant & Equipment 11,818,953 12,032,191
Intangible Assets 12,099,251 15,472,335
Total 23,918,205 27,504,527
9. Policy, Risk, Competition & Consumer Protection Expenses
2021/2022 2020/2021
Ksh. Ksh.
Awareness & Publicity Campaigns 3,893,660 10,727,721
Policy, Research & Market Enquiries 34,343,764 27,418,319
Regulation of Mergers & Acquisitions 3,836,519 5,130,446
CPD Investigations and Enforcement 16,191,315 4,746,686
Enforcement of Restrictive Trade Practices 5,872,294 1,180,442
COMESA-RIIP 2,872,307 396,980
Risk and Quality Assurance 7,258,103 2,262,630
Buyer Power 2,714,000 1,710,159
Total 76,981,962 53,573,384
10. Repairs and Maintenance
2021/2022 2020/2021
Ksh. Ksh.
Motor Vehicles 1,057,750 979,957
Property, Plant & Equipment 19,224,830 13,344,589
Total 20,282,580 14,324,546

SGS
o005
1SO 9001:2015 Certified




NOTES TO THE FINANCIAL STATEMENTS cont...

11. Contracted Services

2021/2022 2020/2021

Ksh. Ksh.

Consultancy 1,082,500 2,731,500
Hire of Security 793,440 808,640
Cleaning Expenses 1,847,419 2,178,735
Legal Services 212,044 2,008,713
Audit Fees 696,000 696,000
Total 4,631,403 8,423,588

12. Use of Goods & Services

2021/2022 2020/2021

Ksh. Ksh.

Domestic Travel Subsistence Allowances 6,898,236 6,740,426
Foreign Travel Subsistence Allowance 3,948,434 -
Communication Costs 5,877,577 5,305,410
Staff Welfare 2,031,907 1,388,770
Printing & Advertising 2,018,441 1,145,116
Rent & Rates 36,860,304 36,257,617
General Office Supplies 2,193,934 3,090,938
Training Expenses 9,960,788 10,954,129
Motor Vehicles Running Expenses 1,109,389 1,273,796
Official Entertainment and Conferencing Facilities 4,943,422 5,438,192
Subscriptions to Professional Bodies 1,233,792 813,759
Insurance of Assets 1,129,366 2,685,430
Bank Charges 433,788 -
Total 78,639,379 75,093,582

13. Finance Costs

The Authority operates six bank accounts in various commercial banks in the country. Total fi-
nance costs or the year of Ksh. 433,788 (2020/2021 Ksh. 405,363) levied by the banks for running
the Accounts have been recognized as expense in the statement of financial performance.

14. Surplus (Deficit) on Disposal of Assets

2021/2022 2020/2021
Ksh. Ksh.
Profit (Loss) on Disposal of assets 9,953 (762,986)

The Authority received Ksh. 92,232 from Option Insurance Company Ltd as compensation for
two laptops, which were reported lost during the year. The two laptops had a book value of Ksh.
82,279 resulting in a net surplus of Ksh. 9,953.
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15. Cash and Cash Equivalents

2021/2022 2020/2021

Ksh. Ksh.

KCB-Current Account 44 911,154 20,992,109
KCB-Staff Gratuity Account 8,145,729 7,536,008
Family Bank-Current Account 3,324,937 -
NBK-Dollar Account 9,085,710 12,509,823
Call deposits (KCB-Ksh. 45million & Family Ksh. 56,107,350) 101,107,350 53,100,000
KCB-Staff Gratuity Fixed Deposit 75,000,000 45,000,000
Total 241,574,879 139,137,939

16. Securities & Deposits

2021/2022 2020/2021

Ksh. Ksh.

NBK-Staff Car Loan Scheme Account 40,640,151 53,890,050
Family Bank -Staff Car Loan Scheme Call Account - 55,000,000
ABSA-Staff Mortgage Scheme Account 65,006,376 60,896,457
KCB-Staff Mortgage 231,970 1,369,315
KCB-Staff Mortgage Call Account 31,356,066 100,000,000
Total 137,234,562 271,155,823

These are bank balances as at 30" June, 2022 in National Bank of Kenya, Kenya Commercial Bank
and Absa Bank, which are placed as security against staff car and mortgage advances to support
concessionary interest rate loans to staff. The contract with the banks stipulate that the cash bal-
ances are available to the Authority on call or upon termination by either party in which case the
outstanding loans revert to commercial terms enforceable between the lender and the borrower.
All risks related to the scheme are borne by the banks except where the Authority is found direct-

ly culpable.

17. Receivables from Exchange Transactions
2021/2022 2020/2021
Ksh. Ksh.
Staff Travel imprest 7,500,823 491,394
Staff Car Loan Scheme Debtors 5,348,511 8,620,951
Staff Car Mortgage Loan Scheme Debtors 205,275,955 151,634,113
Prepaid Rent 3,007,325 3,007,325
Prepaid Insurance 5,963,667 5,475,582
Prepaid Training Fees - 328,460
Total 227,096,282 169,557,824
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18. Inventories

b ¥ ey

-

2021/2022 2020/2021
Ksh. Ksh.
As at 1¢ July, 4,202,051 5,302,795
Additions during the year 257,300 1,680,200
Expensed during the year (1,973,599) (2,780,944)
As at 30" June, 2,485,752 4,202,051
19. Property, Plant and Equipment
Motor Office Computer | Furniture & | Total
Vehicles Equipment  Equipment | fittings
Depreciation rate 25.00% 12.50% 33.33% 12.50%
As at 1st July 2020 37,338,707 16,625,683 54,540,035 27,446,535 135,950,960
Additions 6,685,000 1,544,520 218,660 44,500 8,492,680
Disposals - (315,000)  (3,602,114) (775,790)  (4,692,904)
As at 30th June 2021 44,023,707 17,855,203 51,156,581 26,715,245 139,750,735
As at July 2021 44,023,707 17,855,203 51,156,581 26,715,245 139,750,735
Additions - 9,685,006 1,530,690 8,725,665 19,941,361
Disposals - - (325,700) - (325,700)
As at 30th June 2022 44,023,707 27,540,209 52,361,571 35,440,910 159,366,397

Accumulated Depreciation

As at 1st July 2020
Charge for the year
Disposals

As at 30th June 2021

As at July 2021
Charge for the year
Disposals

As at 30th June 2022

As at 30th June 2021
As at 30th June 2022

26,125,330
4,474,594

30,599,924

30,599,924
3,355,946

33,955,870

13,423,783
10,067,837

6,155,232 41,009,428
1,484,200 4,483,811
(173,630) (3,305,624)
7,465,803 42,187,614
7,465,803 42,187,614
2,509,300 3,472,112
- (243,421)
9,975,103 45,416,305
Net Book Value

10,389,400 8,968,966
17,565,106 6,945,266

14,449,220
1,589,586
(450,664)

15,588,142

15,588,142
2,481,596

18,069,738

11,127,103
17,371,172

%

87,739,210
12,032,191
(3,929,918)
95,841,483

95,841,483
11,818,953

(243,421)

107,417,015

43,909,252
51,949,381

)
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20. Intangible Assets

2021/2022 2020/2021
Ksh. Ksh.
Cost
At the beginning of the year 104,207,937 98,520,640
Additions 1,980,000 5,687,296
Disposals - -
At end of the year 106,187,937 104,207,937
Accumulated Amortization
At the beginning of the year 57,790,932 42,318,596
Amortization 12,099,251 15,472,335
Disposals - -
At end of the year 69,890,183 57,790,932
Net Book Value 36,297,754 46,417,005

It is the policy of the Authority to amortize all Intangible Assets at the rate of 25% on a reducing

balance basis.

21. Trade and other Payables

2021/2022 2020/2021

Ksh. Ksh.

Trade Payables 3,193,733 7,008,260

Withholding Taxes 135,306 88,199

Withholding VAT 278,336 282,813

Staff Claims - 53,200

Unremitted Payroll Deductions 5,049,439 5,038,366

Deferred Lease Liability 5,097,245 5,910,028

Deferred Income 4,362,015 -

Total 18,116,075 18,380,866
22. Current Provisions

Staff Leave Audit Fees Total

Ksh. Ksh. Ksh.

Provisions as at 1st July, 2021 5,661,300 696,000 6,357,300

Additional provisions (150,900) 696,000 545,100

Provision utilized during the year - (696,000) (696,000)

Provisions as at 30th June, 2022 5,510,400 696,000 6,206,400
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23. Deferred Capital Income

2021/2022 2020/2021

Ksh. Ksh.

As at 1° July 70,985,718 48,855,687
Additions during the year 30,000,000 30,000,000
Amortized during the year (20,262,523) (7,869,969)
As at 30" June 80,723,195 70,985,718
Current Portion 7,120,851 5,867,648
Non-Current Portion 73,602,344 65,118,070

Development/capital income, Ksh. 20,262,523 was recognized in the statement of financial posi-
tion and amortised in the statement of financial performance over the useful life of the related as-
set. Current deferred capital income, Ksh. 7,120,851 relating to long-term capital assets acquired
will be realized in the statement of financial performance within the next one year while non-cur-
rent deferred capital grant, Ksh. 73,602,344 will be realized in the subsequent years.

24. Employee Benefit Obligation

The Authority contributes to the statutory National Social Security Fund (NSSF) which is a de-
fined contribution scheme registered under the National Social Security Act. The Authority’s ob-
ligation under the scheme is limited to specific contributions legislated from time to time and is
currently at Ksh. 200 per employee per month.

Other than NSSF, the Authority also has a registered defined contribution scheme for all its em-
ployees on permanent and pensionable employment. The Scheme is administered by a Board of
Trustees which is a mix of sponsor appointed and member elected trustees. Employees contribute
10% while the Authority contributes 20% of basic salary. Employer contributions are recognised
as expenses in the statement of financial performance within the period they are incurred.

In addition the statutory NSSF and the defined contribution scheme, the Authority also sets aside
as gratuity for all employees on contract gratuity pay at the rate of 31% of basic pay per employee
per month payable to the employees upon expiry of the contract and or during separation. The
amount contributed is final obligation and is recognized in the statement of financial perfor-
mance in the year contributed.

Staff Gratuity

2021/2022 2020/2021

Ksh. Ksh.

As at 1* July 49,757,489 30,778,712
Contributions during the year 20,615,827 18,978,777
Payments during the year - -
As at 30" June 70,373,316 49,757,489
Current Portion 40,618,826 -
Non-Current Portion 29,754,490 49,757,489
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25. General Reserve and Accumulated Surplus

The general reserve fund of Ksh. 416,886,181 represents an amount placed as security with Absa,
KCB and National banks of Kenya to secure staff housing mortgage and car loans at concession-
ary rates.

Accumulated surpluses, Ksh. 50,951,625 arose from 10% annual surplus retained by the Authori-
ty after remitting 90% to consolidated fund as required Government) by the Public Finance Man-
agement Act (national government) regulation 2015.

26. Capital Fund

The Authority inherited a number of assets comprising mainly of furniture, computers, cash bal-
ances and payments due to suppliers with a net assets value of Ksh. 52,932,150 from the then
Department of Monopolies and Pricing at the National Treasury. In addition, in the financial year
2014/2015, the National Treasury contributed three computers with an invoice value of Ksh.449,
670 for use by the Authority in the Regional Integration Implementation Programme. The Author-
ity was not expected to pay for these assets.

27. Cash Generated from Operations

2021/2022 2020/2021
Ksh. Ksh.
Surplus for the year (7,678,896) (26,158,083)
Adjusted for:
Depreciation 23,918,205 27,504,527
Loss (Profit) on disposal of non-current assets (9,953) 762,986
Provisions (150,900) 299,533
Working Capital adjustments
(Increase)/Decrease in Receivables & Prepayments (57,538,457) (95,180,159)
(Increase)/Decrease in Inventories 1,716,299 1,100,744
(Increase)/Decrease in Securities & Deposits 133,921,260 86,656,576
Increase/(Decrease) in Trade and Other Payables (264,791) (52,440,435)
Increase/(Decrease) Employee Benefit Obligation 20,615,827 18,978,777
Increase/(Decrease) Deferred Capital Grant 9,737,477 22,130,031
Net cash flow from operating activities 124,266,070 (16,345,504)

28. Financial Risk Management

The Authority has a policy and framework on risk management. The Strategic risk register is
reviewed quarterly by management. The Authority’s activities expose it to interest, credit and
liquidity risks.

Credit risks

Credit Risk refers to the risk that a counterparty will default on its contractual obligation re-
sulting in financial loss to the Authority. Credit Risk arises from bank balances, receivables and
amounts due from related parties. Although this risk is unlikely to occur in the short term, it is
mitigated as follows:
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i.  Cash and short-term deposits are placed with well-established financial institutions of

high quality and credit standing and also approved by the National Treasury;
ii.  Funds are invested in short-term facilities; and

iii. =~ The Authority does not raise receivables in its ordinary course of business.

Credit risk with respect to accounts receivable is limited due to the nature of the Authority’s busi-

ness and its reliance on government grant as the main source of funding.

The Authority’s exposure to credit risk at the end of the financial year is best represented by;

2021/2022 2020/2021

Ksh. Ksh.

Cash at bank 241,574,879 139,137,940
Security and deposits 137,234,562 271,155,823
Staff travel imprest 7,500,823 491,394
Staff car loan debtors 5,348,511 8,620,951
Staff mortgage loan debtors 205,275,955 151,634,113
Prepaid rent 3,007,325 3,007,325
Prepaid insurance 5,963,667 5,475,582
Prepaid training fees - 328,460
Total 605,905,724 579,851,588

All the Authority’s receivables are performing and are expected to be repaid.

Liquidity

The Authority’s liquidity risk is as a result of funds availability to cover future commitments. The
Authority manages liquidity risk by monitoring forecasted cash flows and ensuring that the nec-
essary funds are available to meet any commitments which may arise. Cash which is not utilized
is invested immediately in Treasury bills and call accounts. The amounts that best describes the
Authority’s exposure to liquidity risk at the end of the financial year is as follows;

At 30th June, 2022 Lessthan1| Between 1-3 Over 5 Total
month months months

Ksh. Ksh. Ksh. Ksh.
Trade payables and other pay- 3,193,733 - - 3,193,733
ables
Taxes 413,642 - - 413,642
Payroll deductions 5,049,439 - - 5,049,439
Staff leave provisions 6,206,400 - - 6,206,400
Total 14,863,214 14,863,214
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NOTES TO THE FINANCIAL STATEMENTS cont...

At 30th June, 2021 Lessthan1 Between 1-3 Over 5 Total
month months months

Ksh. Ksh. Ksh. Ksh.
Trade payables and other pay- 7,008,260 - - 7,008,260
ables
Taxes 371,012 - - 371,012
Payroll deductions 5,038,366 - - 5,038,366
Staff leave Provisions 6,357,300 - - 6,357,300
Total 18,774,938 18,774,938

Market risks

Market risk is the risk that the value of an investment will decrease due to changes in market
factors. The above stated mitigating factors apply to market risk as well. The Authority has trans-
actional currency exposures. Such exposure arises through purchases of services especially fees
for international conferences that are done in currencies other than the local currency and receiv-
ables arising mainly from the Authority’s share of merger filling fees from COMESA Competi-
tion Commission. Invoices denominated in foreign currencies are paid within 7 days from the
date of receipt of the invoice and conversion at the time of payment is done using the prevailing
exchange rate. The carrying amount of the Authority’s foreign currency denominated monetary
assets and monetary liabilities at the end of the reporting period are as follows:

| US $ dollar | Ksh.
Cash at bank- National Bank of Kenya ‘ 87,995.07 ‘ 9,085,709.57
29. Related Party Transactions
2021/2022 2020/2021
Ksh. Ksh.
a) Grants from National Government
i.  Exchequer budgetary support 337,625,000 306,000,000
ii. =~ COMESA-Regional Integration Imple- 3,000,000 8,000,000
mentation Programme
Total 340,625,000 314,000,000
b) Gifts/donations declared by employees - -
¢) Key management compensation
i.  Directors’ emoluments 1,845,920 3,689,043
ii. Compensation to the Director General 9,840,000 9,910,000
1ii. Compensation to key management 75,442,666 70,324,666
Total 87,128,586 83,923,709
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Staff members during the Teambuilding & Sports Day in December 2021. The annual exercise is part of
the Authority’s efforts to build a cohesive workforce that values teamwork.
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NOTES TO THE FINANCIAL STATEMENTS cont...

30. Contingent Assets and Contingent Liabilities

a. Court cases

No. | Title

Case Summary

Contingent/Liability

HC case No. CT
033/2021 Majid Al
Futtaim Hyper-
markets Limited vs
CAK.

CMC Milimani No.
E 8140 Gulf African
Bank vs Simspur
Ltd & Others

31. Commitments

Majid Al Futtaim trading as “Car-
refour” has appealed to the Com-
petition Tribunal challenging the
Authority’s decision delivered
against it on 4™ February, 2020.
The Tribunal decided in favour
of the Authority. The Appellants
filed a second Appeal before the
High Court.

Gulf African Bank Limited has
instituted a suit against Simspur
Limited, Gideon Simiyu Wafula,
George Omwakwe Omuyaku and
Competition Authority of Kenya.
The claim is against Simspur Ltd
for failure to owner an undertak-
ing of KSHS 2,468,337.98/=.

The Authority is likely to in-
cur legal liability in the sum
of Kenya Shillings Seven
Hundred and Ninety Thou-
sand (Kshs. 790,000/=) plus
suit costs.

The plaintiff has sought gen-
eral damages against the
Authority. The Authority is
likely to incur legal liability
in the sum of Kenya Shillings
One Hundred and Fifty Eight
Thousand(Kshs 158,000)

2021/2022 2020/2021

Ksh. Ksh.

Authorized, contracted and ongoing - 15,674,492

Authorized but not yet contracted - -

Total - 15,674,492
32. Operating Leases-as Leases (expense)

2021/2022 2020/2021

Minimum lease payments due Ksh. Ksh.

Within one year 29,630,663 28,219,678

In second to fifth year 25,712,559 55,343,222

Total 55,343,222 83,562,900

Operating lease payments represent rentals payable by the Authority for leased office space.

Leases are negotiated for an average term of six years. No contingent rent is payable.
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33. Reconciliation of Statement of comparison of Budget and Actual

Original Actual on

Budget Comparable

Basis

Ksh. Ksh.

Total Income as per Statement of Budget and Actual 478,625,000 463,471,479
Less recurrent income for FY 2020/21 received in quarter 1 (31,525,000) -
Add deferred capital income recognized in income statement = 20,262,523
Total income as per approved budget/ income statement 447,100,000 483,734,002
Total expenditure as per Statement of Budget and Actual 510,322,362 491,422,851
Less deferred capital income recognized in income statement =~ (11,088,362) -
Total expenditure as per approved budget/ income statement =~ 499,234,000 491,422,851

34. Explanation of budget variances higher/lower than 10%

a. Fines & penalties

The Authority had budgeted to receive fines & penalties from the results of various cases it
was investigating and were at various stages of either completion or negotiations with the
parties. However, various outcomes unfavourable to the Authority including notices of ap-
peal against the findings delayed the conclusion of those cases and the expected revenue.

b. Merger Filling Fees - Local

The Authority expected to collect Ksh.50M in merger filing fees. We recorded decline in the
number of mergers filed in quarter 1, 2 and 3 of the year. However, we recored a slight in-
crease in the number of merger filed in quarter 4.

c. Merger Filling Fees - COMESA

During the period under review, the number of mergers filed at COMESA increased signifi-
cantly especially the 1st half of the year. As a result, more merger filing fees was received
then budgeted.

d. Regional Integration Implementation Programme(RIIP)

RIIP is a programme under National Treasury. National treasury had committed to support
the Authority with Ksh. 8M, however it only disbursed Ksh. 3M hence the variance.

e. Contracted Services

Owing to restrictive trade practices investigations which were being conducted, the Author-
ity anticipated that some of its decisions will be challenged in courts. As a result, funds were
set aside under legal fees. However, most of the cases were either settled at the tribunal or
out of court settlements hence the savings in legal fees.
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NOTES TO THE FINANCIAL STATEMENTS cont...

35. Pending Bills

As at the close of the financial year, the Authority did not have any bills which have not been ad-
equately covered by its cash reserves. All the Authority’s recorded liabilities as at the end of the
year are current and are adequately covered.

36. Surplus Remission

The Authority, being a regulatory agency is required to submit 10% of reported surplus to the
consolidated fund as per the provisions of Section 219 (2) of the Public Financial Management
Act (national government) regulations 2015. In the year under review, the Authority did not remit
any amount to the exchequer (FY 2020/21 - Nil) due to a net operating deficit registered.

37. Events after the reporting date

There have been no material adjusting and non- adjusting events subsequent to the reporting
date with a significant impact on the financial statements for the year ended 30™ June, 2022.

38. Ultimate and holding entity

The Authority is a State Corporation under the Ministry of the National Treasury and Planning.
Its ultimate parent is the Government of Kenya.
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APPENDIX 1: PROGRESS ON FOLLOW UP OF
AUDITOR RECOMMENDATION

The following is the summary of issues raised by the external auditor, and management com-
ments that were provided to the auditor. We have nominated focal persons to resolve the various
issues as shown below with the associated time frame within which we expect the issues to be
resolved.

Reference Issue / Obser- Management Focal Person  Status: (Re-  Time frame:
No. on the vations from  comments toresolve the solved/Not  (Puta date

external audit Auditor issue (Name  Resolved) when you
Report and designa- expect the issue
tion) to be resolved)

Director General

Date: 13/01/2023
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APPENDIX II: INTER-ENTITY TRANSFERS

ENTITY NAME: COMPETITION AUTHORITY OF KENYA

Break down of Transfers from the ministry of the National Treasury
FY 2021/22
a. | Recurrent Grants
Bank Statement Amount (Ksh.) | FY to which the
Date amounts relate
05/07/2021 31,525,000 | 2020/21
19/08/2021 69,025,000  2021/22
08/11/2021 69,025,000  2021/22
22/03/2022 69,025,000 | 2021/22
06/05/2022 69,025,000 | 2021/22
Total 307,625,000
b. | Development

Grants
Bank Statement Amount (Ksh.) | FY to which the
Date amounts relate
17/09/2021 7,500,000 | 2021/22
11/11/2021 7,500,000 | 2021/22
22/03/2022 7,500,000 | 2021/22
17/05/2022 7,500,000 | 2021/22
Total 30,000,000

Grand Total 337,625,000

The above amounts have been communicated to and reconciled with the Parent Ministry.

Manager, Finance

Competition Authority of Kenya
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A DEEP DIVE INTO

THE COMPETITION AUTHORITY OF KENYA

Hosted by: A Conversation With:

oy

Kwame Owino
CEO, IEA Kenya

Wang'ombe Kariuki, MBS

Director-General
Competition Autharity of Kenya

On Twitter Spaces
-I‘rth December 2021 s Twitter Space is brought to you by
8 PM EAT (GMT+3) @MwangoCapital
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